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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed.  

 

¶1 DAVI D T.  PROSSER,  J.    The i ssue pr esent ed i n t hi s 

r evi ew i s whet her  pl ai nt i f f s may r eopen t hei r  case and amend 

t hei r  compl ai nt  af t er  t he c i r cui t  cour t  has di smi ssed t he 

compl ai nt  i n i t s ent i r et y on t he mer i t s and t he di smi ssal  has 

been af f i r med on appeal .   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  det er mi nat i on t hat  i t  coul d not  r eopen t he case 

t o amend t he compl ai nt  on t hese f act s wi t hout  a c l ear  di r ect i ve 

f r om t he cour t  deci di ng t he appeal .   Ti et swor t h v.  Har l ey-
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Davi dson,  I nc.  ( Ti et swor t h I I I ) ,  2006 WI  App 5,  288 Wi s.  2d 680,  

709 N. W. 2d 901.   Af t er  car ef ul l y r evi ewi ng t he f act s,  t he 

st at ut or y and case l aw,  and t he pol i cy embodi ed i n t he 

pr ocedur al  code,  we agr ee wi t h t he c i r cui t  cour t .   Consequent l y,  

we r ever se t he cour t  of  appeal s.  

¶2 We hol d t hat  i n t he absence of  a r emand or der  i n t he 

mandat e l i ne or  some ot her  c l ear  di r ect i ve f r om t he appel l at e 

cour t  ul t i mat el y  deci di ng t he appeal ,  a c i r cui t  cour t  has no 

aut hor i t y t o r eopen t he case f or  an amended compl ai nt  af t er  an 

appel l at e cour t  has af f i r med t he di smi ssal  of  t he compl ai nt  i n 

i t s ent i r et y on t he mer i t s.    

FACTS AND PROCEDURAL HI STORY 

 ¶3 Thi s case has a l engt hy hi st or y,  i ncl udi ng a pr evi ous 

deci s i on by t hi s cour t .   Ti et swor t h v.  Har l ey- Davi dson,  I nc.  

( Ti et swor t h I I ) ,  2004 WI  32,  270 Wi s.  2d 146,  677 N. W. 2d 233.   

I n Ti et swor t h I I ,  t hi s cour t  addr essed t he mer i t s of  pl ai nt i f f s '  

t or t - based compl ai nt  agai nst  t he def endant s.   Now we ar e cal l ed 

upon t o addr ess t he pr ocedur al  r ami f i cat i ons of  Ti et swor t h I I .   

Thi s r equi r es us t o set  out  t he pr ocedur al  hi st or y of  t he case.  

 ¶4 On June 28,  2001,  St even C.  Ti et swor t h,  a r esi dent  of  

Cal i f or ni a,  f i l ed a compl ai nt  i n t he Mi l waukee Count y Ci r cui t  

Cour t  on behal f  of  hi msel f  and a c l ass consi st i ng of  al l  per sons  

and ent i t i es i n t he Uni t ed St at es who have owned,  own,  l eased,  

l ease,  or  acqui r ed 1999 and ear l y 2000 model  Har l ey- Davi dson 

mot or cycl es equi pped wi t h Twi n Cam 88 or  Twi n Cam 88B engi nes.   

Ti et swor t h v.  Har l ey- Davi dson,  I nc.  ( Ti et swor t h 2001) ,  No.  
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2001CV5928 ( Mi l .  Ct y.  Ci r .  Ct .  June 28,  2001) . 1  The compl ai nt  

al l eged t hat  def endant s,  Har l ey- Davi dson,  I nc.  and Har l ey-

Davi dson Mot or  Company ( Har l ey) ,  had desi gned,  manuf act ur ed,  

mar ket ed,  and sol d mot or cycl es wi t h def ect i ve engi nes because of  

cam bear i ngs t hat  wer e f aul t y,  i nf er i or ,  and pr one t o sudden 

f ai l ur e.   The compl ai nt  asser t ed f our  t or t - based causes of  

act i on:  ( 1)  negl i gence;  ( 2)  st r i ct  pr oduct s l i abi l i t y ;  ( 3)  

f r audul ent  conceal ment ;  and ( 4)  f r audul ent  mi sr epr esent at i on and 

decept i ve t r ade pr act i ces i n v i ol at i on of  Wi s.  St at .  § 100. 18( 1)  

and ( 11) ( b) .  

 ¶5 On Sept ember  27,  2001,  Ti et swor t h amended hi s 

compl ai nt ,  addi ng f our  Wi sconsi n r esi dent s as named pl ai nt i f f s 

( col l ect i vel y,  Ti et swor t h) .  

 ¶6 The f act ual  basi s f or  t he compl ai nt  i s  di scussed i n 

Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶¶5- 6.   I n essence,  Har l ey-

Davi dson,  t he onl y maj or  Amer i can- based mot or cycl e manuf act ur er ,  

r edesi gned i t s mot or cycl e engi nes i n t he l at e 1990s,  devel opi ng 

t he Twi n Cam 88 and Twi n Cam 88B engi nes f or  t he 1999 and ear l y 

2000 model s.   A pr obl em cr opped up.   On Januar y 22,  2001,  Har l ey 

sent  a l et t er  t o Ti et swor t h and appr oxi mat el y 140, 000 ot her  

owner s of  t he subj ect  mot or cycl es,  expl ai ni ng t hat  " t he r ear  cam 

bear i ng i n a smal l  number  of  Har l ey- Davi dson Twi n Cam 88 engi nes 

                                                 

1 Ti et swor t h 2001 i s a nonl egal  denomi nat i on t hat  
di st i ngui shes t hi s case f r om a second Ti et swor t h case f i l ed i n 
2004 ( Ti et swor t h 2004) .   The appel l at e deci s i ons her et of or e 
publ i shed i n t hi s case ar e denomi nat ed Ti et swor t h I ,  Ti et swor t h 
I I ,  and Ti et swor t h I I I .   Hence,  t hi s deci s i on wi l l  become 
Ti et swor t h I V.  
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has f ai l ed. "   Whi l e t he l et t er  assur ed Har l ey owner s t hat  t hey 

woul d pr obabl y never  have t o wor r y about  t hi s pr obl em,  i t  

r epor t ed t hat  Har l ey was ext endi ng t he st andar d one-

year / unl i mi t ed mi l eage war r ant y t o a f i ve- year / 50, 000 mi l e 

war r ant y on t he r ear  cam bear i ng.   For  owner s who want ed t o 

r epai r  t hei r  engi nes i mmedi at el y,  Har l ey made avai l abl e cam 

bear i ng r epai r  k i t s f or  $495. 00.  

¶7 Ti et swor t h' s compl ai nt  al l eged t hat  Har l ey mot or cycl es 

wi t h t he Twi n Cam 88 or  88B engi nes ar e i nher ent l y def ect i ve and 

have an unr easonabl y danger ous pr opensi t y t o suf f er  pr emat ur e 

cam bear i ng f ai l ur e,  r esul t i ng i n engi ne f ai l ur e.   Al t hough 

Ti et swor t h di d not  i dent i f y any speci f i c engi ne f ai l ur es,  

especi al l y i n mot or cycl es owned by t he named pl ai nt i f f s,  he 

asser t ed t hat  t he " i nher ent  cam bear i ng def ect "  posed saf et y  

r i sks and di mi ni shed t he val ue of  al l  Har l ey mot or cycl es wi t h 

Twi n Cam 88 engi nes.   Thi s l ed t o hi s f our  t or t - based cl ai ms.  

¶8 On November  1,  2001,  Har l ey f i l ed mot i ons t o di smi ss 

t he compl ai nt  and t o st ay di scover y.   On December  3,  2001,  

Ti et swor t h f i l ed a cr oss- mot i on t o compel  di scover y.   The 

ci r cui t  cour t ,  Wi l l i am J.  Haese,  Judge,  gr ant ed Har l ey’ s mot i on 

t o st ay di scover y;  and on Febr uar y 27,  2002,  i t  di smi ssed t he 

ent i r e compl ai nt  f or  f ai l ur e t o st at e a c l ai m. 2  The cour t  

di smi ssed t he negl i gence and s t r i ct  pr oduct s l i abi l i t y  c l ai ms 

because t he pl ai nt i f f s f ai l ed t o al l ege any act ual  damages and 

                                                 
2 The ci r cui t  cour t  di smi ssed t he compl ai nt  appr oxi mat el y 

ei ght  mont hs af t er  t he compl ai nt  was f i l ed.  
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because t he economi c l oss doct r i ne bar r ed t he cl ai ms.   The cour t  

di smi ssed t he t wo f r aud cl ai ms because t he pl ai nt i f f s di d not  

al l ege any act ual  damages.  

¶9 On Apr i l  12,  2002,  Ti et swor t h f i l ed a not i ce t o appeal  

t he di smi ssal  of  hi s common l aw f r aud and st at ut or y f r audul ent  

mi sr epr esent at i on/ decept i ve t r ade pr act i ces c l ai ms.  

¶10 On t hat  same day——Apr i l  12——Ti et swor t h’ s counsel  f i l ed 

a separ at e c l ass act i on l awsui t  agai nst  Har l ey on behal f  of  

Wi l t on Jones and Ri char d Kempen ( col l ect i vel y,  Jones) .   The 

Jones sui t  made cont r act  c l ai ms,  namel y,  br each of  war r ant y and 

unj ust  enr i chment ,  based on t he same f act s i nvol v i ng t he Twi n 

Cam 88 and 88B Har l ey engi nes.   Jones v.  Har l ey- Davi dson,  I nc. ,  

No.  2002CV3629 ( Mi l .  Ct y.  Ci r .  Ct .  Apr .  12,  2002) .  

¶11 On Sept ember  23,  2002,  t he Mi l waukee Count y Ci r cui t  

Cour t ,  Jef f r ey A.  Kr emer s,  Judge,  di smi ssed t he ent i r e Jones 

compl ai nt  f or  f ai l ur e t o st at e a c l ai m because Jones di d not  

al l ege a cogni zabl e i nj ur y.   The cour t  st at ed t hat  t o r ecover  

under  a br each of  war r ant y,  Jones was r equi r ed t o al l ege an 

act ual  f ai l ur e of  t he engi ne and Har l ey’ s r ef usal  or  i nabi l i t y  

t o f i x  t he f ai l ur e.   A mer e al l egat i on of  a def ect  was not  

suf f i c i ent .   Li kewi se,  t o r ecover  under  unj ust  enr i chment ,  Jones 

must  have al l eged act ual  engi ne f ai l ur e.   Jones di d not  appeal .  

¶12 On Mar ch 4,  2003,  t he cour t  of  appeal s  deci ded 

Ti et swor t h’ s appeal .   Ti et swor t h v.  Har l ey- Davi dson,  I nc.  

( Ti et swor t h I ) ,  2003 WI  App 75,  261 Wi s.  2d 755,  661 N. W. 2d 450.   

The cour t  of  appeal s r ei nst at ed bot h t he common l aw f r aud and 

st at ut or y f r audul ent  mi sr epr esent at i on/ decept i ve t r ade pr act i ces 
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c l ai ms on t he t heor y t hat  pl ai nt i f f s had suf f er ed act ual  damages 

under  t he " benef i t  of  t he bar gai n"  r ul e and under  t he st andar d 

enunci at ed i n Pr i t z l af f  v.  Ar chdi ocese of  Mi l waukee,  194 

Wi s.  2d 302,  315,  533 N. W. 2d 780 ( 1995) .   Ti et swor t h I ,  261 

Wi s.  2d 755,  ¶¶11- 16.    

¶13 Har l ey sought  r evi ew of  t he deci s i on t o r ei nst at e t he 

t wo f r aud cl ai ms;  and on Mar ch 26,  2004,  we r ever sed.   

Ti et swor t h I I ,  270 Wi s.  2d 146.   Wi t h r egar d t o t he f r audul ent  

mi sr epr esent at i on/ decept i ve t r ade pr act i ces c l ai m,  we hel d t hat  

t he pl ai nt i f f  di d not  al l ege f act s t o meet  t he el ement s of  t he 

st at ut or y c l ai m.   See i d. ,  ¶40.   Speci f i cal l y,  we hel d t hat  non-

di scl osur e di d not  const i t ut e an asser t i on,  r epr esent at i on,  or  

st at ement  of  f act  under  Wi s.  St at .  § 100. 18( 1) .   I d. ,  ¶40.   I n 

addi t i on,  we s t at ed t hat  t o t he ext ent  any af f i r mat i ve 

asser t i ons wer e made,  t hey wer e mer e commer ci al  puf f er y.   I d. ,  

¶41.    

¶14 We di spat ched t he common l aw f r aud cl ai m by hol di ng 

t hat  i t  was bar r ed by t he economi c l oss doct r i ne.   I d. ,  ¶37.   

Our  di scussi on of  t he economi c l oss doct r i ne i ncl uded t he 

f ol l owi ng passages i n par agr aphs 36 and 37:  

As such,  t he pl ai nt i f f s have war r ant y r emedi es 
f or  t he al l eged def ect s i n t hei r  mot or cycl es.   I n 
addi t i on,  t her e ar e cont r act  r emedi es at  l aw and i n 
equi t y t o t he ext ent  t hat  t he pl ai nt i f f s wer e 
f r audul ent l y i nduced t o pur chase t hei r  mot or cycl es.   A 
cont r act  f r audul ent l y i nduced i s voi d or  voi dabl e;  a 
par t y f r audul ent l y i nduced t o ent er  a cont r act  may 
af f i r m t he cont r act  and seek damages f or  br each or  
pur sue t he equi t abl e r emedy of  r esci ssi on and seek 
r est i t ut i onar y damages .  .  .  .  The economi c l oss 
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doct r i ne does not  bar  t hese cont r act  r emedi es f or  
f r audul ent l y i nduced cont r act s.  .  .  .   

I n shor t ,  we see no r eason t o r ecogni ze an 
except i on t o t he economi c l oss doct r i ne t o al l ow t hi s 
consumer  cont r act  di sput e t o be r emedi ed as an 
i nt ent i onal  mi sr epr esent at i on t or t .   The economi c l oss 
doct r i ne bar s t he pl ai nt i f f s '  common- l aw f r aud cl ai m.   
The pl ai nt i f f s may have cont r act  r emedi es——br each of  
cont r act / war r ant y or  r esci ssi on and r est i t ut i on——but  
may not  pur sue a t or t  c l ai m f or  mi sr epr esent at i on 
pr emi sed on havi ng pur chased al l egedl y def ect i ve 
mot or cycl es.  

Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶¶36- 37.  

¶15 Af t er  di scussi ng bot h f r aud cl ai ms,  we r ever sed t he 

cour t  of  appeal s.   Our  mandat e st at ed:  " The deci s i on of  t he 

Cour t  of  Appeal s i s r ever sed. "   I d.  at  172.   Ther e was no 

ment i on of  " r emand"  i n t he mandat e or  i n t he deci s i on.    

¶16 Fol l owi ng t he r el ease of  Ti et swor t h I I ,  Ti et swor t h 

f i l ed a compl et el y new l awsui t  agai nst  Har l ey al l egi ng ( 1)  

br each of  war r ant y;  ( 2)  r est i t ut i on;  and ( 3)  f r audul ent  

i nducement  t o cont r act .   Ti et swor t h v.  Har l ey Davi dson,  I nc.  

( Ti et swor t h 2004) ,  No.  2004CV3305 ( Mi l .  Ct y.  Ci r .  Ct .  Apr .  12,  

2004) .   Thi s new case was assi gned t o Ci r cui t  Judge Fr anci s 

Wasi el ewski .   Ti et swor t h soon deci ded,  however ,  t hat  he had made 

a pr ocedur al  er r or  by f i l i ng a new compl ai nt ,  t hat  i nst ead he 

want ed t o r eopen Ti et swor t h 2001.   He asked Har l ey t o st i pul at e 

t o t he vol unt ar y  di smi ssal  of  Ti et swor t h 2004.   Har l ey r ef used.   

Har l ey f i l ed a mot i on t o di smi ss Ti et swor t h 2004 on May 26,  

2004,  under  t he t heor y of  c l ai m pr ecl usi on.    

¶17 On June 17,  2004,  whi l e Ti et swor t h 2004 was pendi ng,  

Ti et swor t h asked Ci r cui t  Judge Mi chael  Guol ee,  who had i nher i t ed 
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t he or i gi nal  case f r om Judge Haese,  f or  l eave t o r eopen 

Ti et swor t h 2001 t o amend t he compl ai nt .   Ti et swor t h asser t ed 

t hr ee new cl ai ms:  ( 1)  br each of  war r ant y;  ( 2)  f r audul ent  

i nducement  t o cont r act ;  and ( 3)  unj ust  enr i chment .   I d.  

¶18 Bef or e Judge Guol ee r ul ed on Ti et swor t h’ s mot i on,  

Judge Wasi el ewski  gr ant ed Har l ey’ s mot i on t o di smi ss Ti et swor t h 

2004. 3  Judge Wasi el ewski  r easoned t hat  t he new cl ai ms wer e 

bar r ed by c l ai m pr ecl usi on based on t hi s cour t ' s  deci s i on i n 

Ti et swor t h I I . 4  He al so consi der ed whet her  t he new cl ai ms wer e 

bar r ed under  c l ai m pr ecl usi on by t he c i r cui t  cour t ’ s deci s i on i n 

Jones.   Al t hough he not ed t hat  t he par t i es i n t he t wo cases wer e 

not  i dent i cal ,  Judge Wasi el ewski  ponder ed whet her  t he par t i es 

shar ed a uni t y of  i nt er est  suf f i c i ent  t hat  c l ai m pr ecl usi on 

bar r ed t he cl ai ms i n Ti et swor t h 2004.   The cour t  r eached no 

concl usi on on t hat  quest i on.   The par t i es agr eed,  however ,  t hat  

t he di smi ssal  of  Ti et swor t h 2004 woul d not  i n i t sel f  pr ecl ude 

Judge Guol ee f r om r eopeni ng t he or i gi nal  Ti et swor t h 2001 case on 

gr ounds of  c l ai m pr ecl usi on.  

¶19 On August  23,  2004,  Judge Guol ee r ul ed t hat  Ti et swor t h 

coul d not  amend hi s or i gi nal  compl ai nt  t o i nt r oduce cont r act  and 

war r ant y c l ai ms.   The cour t  hel d t hat  i t  di d not  have aut hor i t y 

under  Wi s.  St at .  § 808. 08( 3)  t o r eopen t he case.   I t  f ound t hat  

t he deci s i on of  t hi s cour t  was f i nal  and t hat  " [ a]  t r i al  cour t  

                                                 
3 The case was di smi ssed on Jul y 26,  2004.  

4 I t  al so di smi ssed Ti et swor t h' s c l ai m f or  br each of  
war r ant y f or  f ai l ur e t o st at e a c l ai m.  
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may not  al l ow amendment s of  pl eadi ngs when t he Supr eme Cour t  

af f i r med t he j udgment  [ of  di smi ssal ] . "   The cour t  f ound t hat  t he 

l anguage i n par agr aphs 36 and 37 of  t he supr eme cour t  opi ni on,  

when r ead i n cont ext ,  di d not  gr ant  or  al l ow t he cour t  t o r eopen 

t he case.  

¶20 Agai n Ti et swor t h appeal ed.   On December  13,  2005,  t he 

cour t  of  appeal s r ever sed,  concl udi ng t hat  t he c i r cui t  cour t  

" er r ed i n denyi ng t he pl ai nt i f f s '  mot i on t o r eopen and amend t he 

compl ai nt . "   Ti et swor t h I I I ,  288 Wi s.  2d 680,  ¶9.   The cour t  of  

appeal s sai d t hat  Wi s.  St at .  § 808. 08( 3)  al l owed t he ci r cui t  

cour t  t o r eopen t he case.   I d. ,  ¶¶13- 18.   I t  r easoned t hat  t hi s 

cour t  r ever sed t he cour t  of  appeal s but  di d not  " af f i r m a 

j udgment  of  di smi ssal  or  di r ect  t hat  a j udgment  of  di smi ssal  be 

ent er ed. "   I d. ,  ¶14.   The cour t  c i t ed St at e ex.  r el .  J. H.  

Fi ndor f f  & Son,  I nc.  v.  Ci r cui t  Cour t  f or  Mi l waukee Count y,  2000 

WI  30,  ¶25,  233 Wi s.  2d 428,  608 N. W. 2d 679,  f or  t he pr oposi t i on 

t hat  t he t r i al  cour t  of t en has some di scr et i on " on r emand"  t o 

r esol ve mat t er s l ef t  open,  pr ovi ded t hat  i t s act i on i s not  

i nconsi st ent  wi t h t he or der  of  t he hi gher  cour t .   The cour t  of  

appeal s sai d t hat  t he " mandat e [ of  t hi s cour t ]  l ef t  open t he 

oppor t uni t y f or  t he pl ai nt i f f s t o pur sue cont r act  and war r ant y  

c l ai ms[ ; ] "  t her ef or e,  amendi ng t he compl ai nt  woul d not  be 

i nconsi st ent  wi t h t he supr eme cour t ’ s or der .   Ti et swor t h I I I ,  

288 Wi s.  2d 680,  ¶15.   The cour t  di st i ngui shed t he pr esent  case 

f r om Sut t er  v.  St at e,  69 Wi s.  2d 709,  233 N. W. 2d 391 ( 1975) ,  

wher e t he cont r over sy went  t o t r i al  and was f ul l y t r i ed upon t he 

mer i t s.   Ti et swor t h I I I ,  288 Wi s.  2d 680,  ¶19.   The cour t  of  
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appeal s f ur t her  concl uded t hat  j ust i ce r equi r es an amendment  of  

t he pl eadi ngs because t he l aw was uncl ear  as t o t he v i abi l i t y  of  

Ti et swor t h’ s c l ai ms when Ti et swor t h f i r st  f i l ed t he compl ai nt .   

I d. ,  ¶22.   The cour t  al so sai d t hat  j ust i ce r equi r es an 

amendment  because t hi s cour t  acknowl edged t hat  Ti et swor t h was 

ent i t l ed t o pur sue cont r act  and war r ant y c l ai ms i n par agr aphs 36 

and 37 of  i t s  deci s i on.   I d. ,  ¶18.  

¶21 Har l ey pet i t i oned f or  r evi ew,  whi ch t hi s cour t  gr ant ed 

on Febr uar y 27,  2006.  

STANDARD OF REVI EW 

¶22 Whet her  a c i r cui t  cour t  has st at ut or y aut hor i t y t o 

r eopen a case i s a quest i on of  st at ut or y i nt er pr et at i on t hat  we 

r evi ew de novo as a quest i on of  l aw.   Robi n K.  v.  Lamanda M. ,  

2006 WI  68,  ¶5,  291 Wi s.  2d 333,  718 N. W. 2d 38.   Whet her  a 

c i r cui t  cour t  has non- st at ut or y aut hor i t y t o r eopen a case al so 

pr esent s a quest i on of  l aw.   Har vest  Sav.  Bank v.  ROI  I nvs. ,  228 

Wi s.  2d 733,  737- 38,  598 N. W. 2d 571 ( Ct .  App.  1999) ;  see Br ei er  

v.  E. C. ,  130 Wi s.  2d 376,  381,  387 N. W. 2d 72,  74 ( 1986) .   Thi s 

cour t  i s  t he f i nal  ar bi t er  of  t he meani ng of  i t s  own mandat es,  

whi ch we r evi ew as quest i ons of  l aw.  

ANALYSI S 

¶23 Thi s case r equi r es t he cour t  t o det er mi ne whet her  t he 

c i r cui t  cour t  had aut hor i t y t o r eopen t he case and gr ant  l eave 

t o amend t he compl ai nt  af t er  t he c i r cui t  cour t  had di smi ssed t he 

or i gi nal  compl ai nt  i n i t s ent i r et y on t he mer i t s and t he 

di smi ssal  was af f i r med on appeal .   The cour t  of  appeal s 

det er mi ned t hat  t he c i r cui t  cour t  er r ed when i t  deni ed 
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Ti et swor t h' s mot i on t o r eopen t he case under  

Wi s.  St at .  § 808. 08( 3)  and when i t  deni ed hi s mot i on t o f i l e an 

amended compl ai nt  under  Wi s.  St at .  § 802. 09( 1) .   Ti et swor t h I I I ,  

288 Wi s.  2d 680,  ¶25.   On t hese gr ounds,  t he cour t  of  appeal s 

r ever sed and di r ect ed t he ci r cui t  cour t  t o ent er  an or der  

al l owi ng Ti et swor t h t o f i l e an amended compl ai nt .   I d.  

¶24 We r ever se t he cour t  of  appeal s because t he ci r cui t  

cour t  di d not  have aut hor i t y under  Wi s.  St at .  § 808. 08( 3)  t o 

r eopen t hi s case f or  an amended compl ai nt  wi t hout  a r emand or  

or der  and t her ef or e di d not  have aut hor i t y t o gr ant  l eave t o 

amend Ti et swor t h' s compl ai nt  under  Wi s.  St at .  § 802. 09( 1) .    

A.  Wi s.  St at .  § 802. 09( 1)  

¶25 We l ook f i r st  at  Wi s.  St at .  § 802. 09( 1)  and 

acknowl edge t hat  Wi sconsi n embr aces a pol i cy i n f avor  of  l i ber al  

amendment  of  pl eadi ngs. 5  Wi sconsi n St at .  § 802. 09( 1)  al l ows a 

par t y t o amend t he pl eadi ng " once as a mat t er  of  cour se at  any 

t i me wi t hi n 6 mont hs af t er  t he summons and compl ai nt  ar e f i l ed 

or  wi t hi n t he t i me set  i n a schedul i ng or der  under  s.  802. 10. "   

Under  ot her  c i r cumst ances,  " a par t y may amend t he pl eadi ng onl y 

by l eave of  cour t  or  by wr i t t en consent  of  t he adver se par t y. "   

Wi s.  St at .  § 802. 09( 1) .   However ,  Wi s.  St at .  § 802. 09( 1)  

pr ovi des t hat  " l eave shal l  be f r eel y gi ven at  any st age of  t he 

act i on when j ust i ce so r equi r es. "   Wi s.  St at .  § 802. 09( 1)  

( emphasi s added) ;  see Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:  

                                                 
5 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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Ci v i l  Pr ocedur e § 209. 2,  at  355 ( 3d ed.  2003)  ( st at i ng,  " The 

cour t  has wi de di scr et i on i n det er mi ni ng whet her  t o per mi t  t he 

amendment  of  pl eadi ngs at  any st age of  t he pr oceedi ngs i f  

j ust i ce so r equi r es. " ) .  

¶26 The l i ber al  pol i cy embodi ed i n Wi s.  St at .  § 802. 09( 1)  

does have l i mi t at i ons.   The pr esumpt i on i n f avor  of  amendment ,  

whi ch i s gr ounded i n a st at ut e whose chapt er  i s ent i t l ed 

" Pl eadi ngs,  Mot i ons and Pr et r i al  Pr act i ce, "  appl i es l ogi cal l y 

onl y bef or e j udgment  has been ent er ed i n t he case.   See 

Wi s.  St at .  ch.  802 ( emphasi s added) ;  Pi askoski  & Assocs.  v.  

Ri cci ar di ,  2004 WI  App 152,  ¶31,  275 Wi s.  2d 650,  686 

N. W. 2d 675;  Mach v.  Al l i son,  2003 WI  App 11,  ¶27,  259 

Wi s.  2d 686,  656 N. W. 2d 766.   Once j udgment  has been ent er ed,  

t he pr esumpt i on i n f avor  of  amendment  di sappear s i n or der  t o 

pr ot ect  t he count er vai l i ng i nt er est s of  t he need f or  f i nal i t y.    

¶27 The pr esent  case does not  i mpl i cat e,  or  al t er  t he 

i nt er pr et at i on of ,  Wi s.  St at .  § 802. 09 and t he pol i cy i n f avor  

of  l i ber al  amendment  of  pl eadi ngs.   Rat her ,  t he pr esent  case 

t ur ns on whet her  t he c i r cui t  cour t  had aut hor i t y t o gr ant  l eave 

t o amend Ti et swor t h' s compl ai nt  af t er  t he c i r cui t  cour t  had 

di smi ssed Ti et swor t h' s c l ai m i n i t s ent i r et y on t he mer i t s and 

Ti et swor t h appeal ed.   Once t he ci r cui t  cour t  i ssued an or der  

di smi ssi ng Ti et swor t h' s compl ai nt  i n i t s  ent i r et y and Ti et swor t h 

appeal ed t hat  f i nal  or der ,  t he c i r cui t  cour t  no l onger  had 

j ur i sdi ct i on over  t he case.    

¶28 I f  t he cour t  of  appeal s had af f i r med t he ci r cui t  

cour t ' s  di smi ssal  of  t he compl ai nt  i n Ti et swor t h I ,  t he cour t  of  
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appeal s coul d have di r ect ed t he ci r cui t  cour t  t o gr ant  l eave t o 

amend Ti et swor t h' s compl ai nt .   The cour t  of  appeal s,  however ,  

r ever sed t he ci r cui t  cour t ' s  di smi ssal  of  t he compl ai nt .   The 

deci s i on t o r ever se and r emand woul d have r est or ed t he ci r cui t  

cour t ' s  j ur i sdi ct i on i f  t he deci s i on had not  been appeal ed.   But  

when Har l ey pet i t i oned t hi s cour t  and t hi s cour t  gr ant ed r evi ew,  

t he cour t  of  appeal s al so l ost  j ur i sdi ct i on over  t he case.    

¶29 When t hi s cour t  deci ded i n Ti et swor t h I I  t o r ever se 

t he cour t  of  appeal s and t her eby af f i r m t he ci r cui t  cour t ' s  

di smi ssal  of  Ti et swor t h' s compl ai nt ,  t hi s cour t ' s  deci s i on 

became t he l aw of  t he case.   At  t hat  poi nt ,  nei t her  t he c i r cui t  

cour t  nor  t he cour t  of  appeal s had aut hor i t y t o gr ant  l eave t o 

amend Ti et swor t h' s compl ai nt  wi t hout  a c l ear  di r ect i ve f r om t hi s  

cour t .  

B.  Wi s.  St at .  §§ 808. 08 and 808. 09 

¶30 Whet her  t hi s cour t  gr ant ed t he ci r cui t  cour t  aut hor i t y 

t o r eopen t he case i s t hus an i ssue.   To r esol ve t hi s i ssue,  we 

exami ne Wi s.  St at .  §§ 808. 08 and 808. 09,  and t he r el evant  

l anguage i n Ti et swor t h I I .    

¶31 Wi sconsi n St at .  § 808. 09 pr ovi des an appel l at e cour t  

wi t h sever al  opt i ons on appeal :  ( 1)  t he appel l at e cour t  may 

r ever se,  af f i r m,  or  modi f y t he j udgment  or  or der ;  ( 2)  i t  may 

or der  a new t r i al ;  or  ( 3)  i f  t he appeal  i s  f r om a par t  of  t he 

j udgment  or  or der ,  i t  may r ever se,  af f i r m,  or  modi f y t hat  par t  

of  t he j udgment  or  or der .   Wi s.  St at .  § 808. 09.   " I n al l  cases 

an appel l at e cour t  shal l  r emi t  i t s  j udgment  or  deci s i on t o t he 



No.   2004AP2655 

14 
 

cour t  bel ow and t her eupon t he cour t  bel ow shal l  pr oceed i n 

accor dance wi t h t he j udgment  or  deci s i on. "   I d.    

¶32 The l ast  sent ence of  Wi s.  St at .  § 808. 09 i s an 

expl i c i t  di r ect i ve t o " t he cour t  bel ow"  t o " pr oceed"  t o 

i mpl ement  t he " j udgment  or  deci s i on. "   Thus,  t he c i r cui t  cour t  

has c l ear  aut hor i t y t o car r y out  t he mandat e,  whet her  t he 

appel l at e cour t  has af f i r med or  r ever sed t he ci r cui t  cour t .   The 

ci r cui t  cour t  al so has aut hor i t y ,  wi t hout  expl i c i t  di r ect i on,  t o 

addr ess col l at er al  mat t er s " l ef t  open"  i n t he case,  such as 

cost s,  pr epar at i on and ent r y of  necessar y document s,  and 

cor r ect i on of  c l er i cal  or  comput at i onal  er r or s,  so l ong as t hese 

act i ons do not  undo t he deci s i on of  t he appel l at e cour t .   

However ,  t her e can be no amendment s i n t he t r i al  cour t  t hat  

conf l i c t  wi t h t he expr essed or  i mpl i ed mandat e of  t he appel l at e 

cour t .   See 6A Cal l aghan' s Wi sconsi n Pl eadi ng & Pr act i ce § 55. 81 

( 4t h ed.  2005)  ( c i t i ng St at e ex r el .  Kur at h v.  Ludwi g,  146 Wi s.  

385,  132 N. W.  130 ( 1911) ;  Smi t h v.  Ar mst r ong,  25 Wi s.  517,  1870 

WL 4034 ( 1870) ) .  

¶33 Wi sconsi n St at .  § 808. 08 i s di f f er ent  f r om 

Wi s.  St at .  § 808. 09.   Ent i t l ed " Fur t her  pr oceedi ngs i n t r i al  

cour t , "  i t  gover ns s i t uat i ons i n whi ch t he appel l at e cour t  has 

pr ovi ded t he ci r cui t  cour t  wi t h expl i c i t  or der s or  di r ect i ons 

f or  f ur t her  pr oceedi ngs.   These si t uat i ons f al l  i nt o t hr ee 

cat egor i es.   Wi sconsi n St at .  § 808. 08 r eads:  

Fur t her  Pr oceedi ngs i n t r i al  cour t .    

When t he r ecor d and r emi t t i t ur  ar e r ecei ved i n 
t he t r i al  cour t :  
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( 1)  I f  t he t r i al  j udge i s or der ed t o t ake 
speci f i c  act i on,  t he j udge shal l  do so as soon as 
possi bl e.  

( 2)  I f  a new t r i al  i s  or der ed,  t he t r i al  cour t ,  
upon r ecei pt  of  t he r emi t t ed r ecor d,  shal l  pl ace t he 
mat t er  on t he t r i al  cal endar .  

( 3)  I f  act i on or  pr oceedi ngs ot her  t han t hose 
ment i oned i n sub.  ( 1)  or  ( 2)  i s or der ed,  any par t y 
may,  wi t hi n one year  af t er  r ecei pt  of  t he r emi t t ed 
r ecor d by t he c l er k of  t he t r i al  cour t ,  make 
appr opr i at e mot i on f or  f ur t her  pr oceedi ngs.   I f  
f ur t her  pr oceedi ngs ar e not  so i ni t i at ed,  t he act i on 
shal l  be di smi ssed except  t hat  an ext ensi on of  t he 
one- year  per i od may be gr ant ed,  on not i ce,  by t he 
t r i al  cour t ,  i f  t he or der  f or  ext ensi on i s  ent er ed 
dur i ng t he one- year  per i od.  

¶34 The i ssue i n t hi s case r equi r es us t o i nt er pr et  

subsect i on ( 3)  of  Wi s.  St at .  § 808. 08 t o det er mi ne whet her  t he 

t r i al  cour t  had st at ut or y aut hor i t y t o r eopen t he case f or  

f ur t her  pr oceedi ngs.   Subsect i on ( 1)  of  § 808. 08 does not  appl y  

because Ti et swor t h I I  di d not  or der  " speci f i c  act i on" ——t hat  i s,  

Ti et swor t h I I  di d not  or der  t he t r i al  cour t  t o per f or m a " pur el y  

mi ni st er i al  dut y. "   See Fi ndor f f ,  233 Wi s.  2d 428,  ¶20.   

Subsect i on ( 2)  of  § 808. 08 does not  appl y because Ti et swor t h I I  

di d not  or der  " a new t r i al . "  

¶35 To det er mi ne whet her  t he c i r cui t  cour t  had aut hor i t y 

under  Wi s.  St at .  § 808. 08( 3)  t o r eopen t he case f or  f ur t her  

pr oceedi ngs,  we engage i n st at ut or y i nt er pr et at i on.   

" [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage of  t he 

st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y 

st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  

Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 
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( quot i ng Sei der  v.  O’ Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  

612 N. W. 2d 659) .   Except  f or  t echni cal  or  speci al l y def i ned 

wor ds,  " st at ut or y l anguage i s gi ven i t s common,  or di nar y,  and 

accept ed meani ng. "   I d.    

¶36 Exami ni ng t he l anguage of  Wi s.  St at .  § 808. 08( 3) ,  we 

see t hat  t he st at ut e expr ess l y pr ovi des t hat  " act i on"  or  

" pr oceedi ngs"  be " or der ed. "   The common meani ng of  t he noun 

" or der "  i s an " aut hor i t at i ve di r ect i on"  or  " command. "   Webst er ' s  

Di ct i onar y 372 ( Al ber t  & Loy Mor ehead eds. ,  1981) .   The Amer i can 

Her i t age Di ct i onar y of  t he Engl i sh Language 1273 ( 3d ed.  1992) ,  

i ndi cat es t hat  i n l aw,  an " or der "  i s " a di r ect i on or  command 

del i ver ed by a cour t  or  ot her  adj udi cat i ve body and ent er ed i nt o 

t he r ecor d; "  t he ver b " or der "  means t o " i ssue a command or  

i nst r uct i on. "   Ther ef or e,  under  t he pl ai n l anguage of  t he 

st at ut e,  subsect i on ( 3)  i s t r i gger ed i f  and when t he appel l at e 

cour t  di r ect s,  commands,  or  i nst r uct s ( i . e. ,  " or der s" )  t he 

c i r cui t  cour t  t o t ake " act i on"  or  pr oceedi ngs ot her  t han t he 

" speci f i c  act i on"  or  new t r i al  descr i bed i n subsect i ons ( 1)  and 

( 2) .  

¶37 Thi s cour t  had occasi on t o i nt er pr et  subsect i on ( 3)  i n 

Fi ndor f f .   The cour t  expl ai ned t hat  Wi s.  St at .  § 808. 08 and 

Wi s.  St at .  § 801. 58 have of t en been r ead t oget her .   Fi ndor f f ,  

233 Wi s.  2d 428,  ¶15. 6  The cour t  was r equi r ed t o deci de whet her  

                                                 
6 Wi sconsi n St at .  § 801. 58( 7)  r eads:  

 I f  upon an appeal  f r om a j udgment  or  or der  or  
upon a wr i t  of  er r or  t he appel l at e cour t  or der s a new 
t r i al  [ e. g. ,  § 808. 08( 2) ]  or  modi f i es t he j udgment  or  
or der  as t o any or  al l  of  t he par t i es i n a manner  such 
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Fi ndor f f  was ent i t l ed t o a subst i t ut i on of  j udge af t er  " t he 

cour t  of  appeal s r ever sed and r emanded a c i r cui t  cour t  deci s i on"  

i n Fi ndor f f ' s  f avor .   I d. ,  ¶2.   The deci s i on t ur ned on whet her  

t he cour t ' s  i nst r uct i ons on r emand di r ect ed " f ur t her  

pr oceedi ngs"  under  Wi s.  St at .  § 808. 08( 3)  or  a pur el y 

mi ni st er i al  dut y under  § 808. 08( 1) .  

¶38 The cour t  cor r ect l y r ul ed t hat  subsect i on ( 3) ——

or der i ng " f ur t her  pr oceedi ngs" ——" r equi r ed t he ci r cui t  cour t  t o 

exer ci se i t s di scr et i on, "  t her eby gi v i ng Fi ndor f f  a r i ght  of  

subst i t ut i on.   I n t he cour se of  t he deci s i on,  t he Fi ndor f f  cour t  

sai d:  

[ O] ur  deci s i on t oday compor t s wi t h t he t r adi t i onal  
v i ew t hat  a c i r cui t  cour t  of t en has some di scr et i on on 
r emand t o r esol ve mat t er s not  addr essed by a mandat e 
i n a manner  consi st ent  wi t h t hat  mandat e.   Ful l er t on 
[ Lumber  Co.  v.  Tor bor g,  274 Wi s.  478,  483,  80 
N. W. 2d 461 ( 1957) ] .   I n Ful l er t on,  t hi s cour t  
speci f i cal l y st at ed t hat :  

 Wher e a mandat e di r ect s t he ent r y of  a 
par t i cul ar  j udgment ,  i t  i s  t he dut y of  t he 
t r i al  cour t  t o pr oceed as di r ect ed.   The 
t r i al  cour t  may,  however ,  det er mi ne any 
mat t er s l ef t  open,  and i n t he absence of  
speci f i c  di r ect i ons,  i s  gener al l y vest ed 
wi t h a l egal  di scr et i on t o t ake such act i on,  
not  i nconsi st ent  wi t h t he or der  of  t he upper  

                                                                                                                                                             
t hat  f ur t her  pr oceedi ngs i n t he t r i al  cour t  ar e 
necessar y [ e. g. ,  § 808. 08( 3) ] ,  any par t y may f i l e a 
r equest  under  sub.  ( 1)  [ f or  subst i t ut i on of  j udge]  
wi t hi n 20 days af t er  t he f i l i ng of  t he r emi t t i t ur  i n 
t he t r i al  cour t  whet her  or  not  anot her  r equest  was 
f i l ed pr i or  t o t he t i me t he appeal  or  wr i t  of  er r or  
was t aken.  

Wi s.  St at .  § 808. 58( 7)  ( emphasi s added) .  
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cour t ,  as seems wi se and pr oper  under  t he 
c i r cumst ances.  

I d.   " Speci f i c  act i on"  i s l i mi t ed t o pur el y 
mi ni st er i al  dut i es t o r ef l ect  t hi s cour t ' s  pr ef er ence 
f or  pr ovi di ng a c i r cui t  cour t  wi t h di scr et i on on 
r emand.  

Fi ndor f f ,  233 Wi s.  2d 428,  ¶25.  

 ¶39 I n t he pr esent  case,  t he cour t  of  appeal s i ncor r ect l y 

t ook t he above- quot ed l anguage f r om Fi ndor f f  and Ful l er t on and 

appl i ed i t  i n a di f f er ent  cont ext .   The cour t  of  appeal s st at ed:  

" The mandat e by t he supr eme cour t  i n t hi s case si mpl y ' r ever sed 

t he deci s i on of  t he cour t  of  appeal s '  and r emanded t he mat t er  t o 

t he t r i al  cour t . "   Ti et swor t h I I I ,  288 Wi s.  2d 680,  ¶14 

( emphasi s added) .   However ,  Ti et swor t h I I  di d not  " r emand"  t he 

case t o t he c i r cui t  cour t .   The cour t  of  appeal s added:  " The 

mandat e l ef t  open t he oppor t uni t y f or  t he pl ai nt i f f s t o pur sue 

cont r act  and war r ant y c l ai ms. "   Ti et swor t h I I I ,  288 Wi s.  2d 680,  

¶15.   " [ W] e concl ude t he t r i al  cour t  r et ai ned aut hor i t y t o gr ant  

Ti et swor t h' s mot i on and,  i n f act ,  shoul d have gr ant ed t he mot i on 

t o r eopen. "   I d. ,  ¶20 ( emphasi s added) .  

 ¶40 What  i s especi al l y st ar t l i ng about  t he cour t  of  

appeal s '  deci s i on i s t hat  i t  mi sst at ed t he mandat e of  t hi s 

cour t ,  const r ued t he mandat e as gi v i ng t he ci r cui t  cour t  

" di scr et i on"  t o r eopen a case di smi ssed on t he mer i t s,  and 

i mpl i c i t l y  gave Ti et swor t h a r i ght  of  subst i t ut i on as wel l .   I n 

sum,  t he cour t  of  appeal s t ur ned Ti et swor t h I I  i nt o l i t t l e mor e 

t han an advi sor y opi ni on.   To vi ndi cat e such act i on woul d be " t o 

r ecogni ze .  .  .  power  t o set  at  naught  t he j udgment s of  t hi s  

cour t . "   Kur at h,  146 Wi s.  at  388.  
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¶41 When appel l at e cour t s i nt end t o r emand t he case f or  

act i on or  pr oceedi ngs under  Wi s.  St at .  § 808. 08( 3) ,  t hey 

nor mal l y i ssue mandat es l i ke t he f ol l owi ng: 7 

" We t her ef or e r ever se t he deci s i on of  t he cour t  
of  appeal s and r emand t he cause t o t he c i r cui t  cour t  
f or  f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h t hi s 
opi ni on. "   Br own Count y v.  Shannon R. ,  2005 WI  160,  
286 Wi s.  2d 278,  324,  706 N. W. 2d 269.   " The deci s i on 
of  t he cour t  of  appeal s i s r ever sed and t he cause 
r emanded. "   I d.  

" The deci s i on of  t he cour t  of  appeal s i s 
r ever sed,  and t he cause i s r emanded t o t he c i r cui t  
cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 
opi ni on. "   Mi t chel l  Bank v.  Schanke,  2004 WI  13,  268 
Wi s.  2d 571,  619,  676 N. W. 2d 849.  

" The j udgment  of  t he Jackson Count y Ci r cui t  Cour t  
i s  r ever sed and t he cause i s r emanded t o t he c i r cui t  
cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 
opi ni on. "   St at e v.  Fi sher ,  2006 WI  44,  290 
Wi s.  2d 121,  149,  714 N. W. 2d 495.  

" The deci s i on of  t he cour t  of  appeal s i s 
af f i r med,  and t he case i s r emanded t o t he c i r cui t  
cour t  f or  f ur t her  pr oceedi ngs i n accor d wi t h t hi s 
opi ni on. "   St at e v.  Mar k,  2006 WI  78,  292 Wi s.  2d 1,  
28,  718 N. W. 2d 90.  

" The deci s i on of  t he cour t  of  appeal s i s r ever sed 
and t he cause i s r emanded t o t he c i r cui t  cour t  f or  
f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on. "   
St at e v.  Br own,  2006 WI  100,  293 Wi s.  2d 594,  636,  716 
N. W. 2d 906.    

" The deci s i on of  t he cour t  of  appeal s i s af f i r med 
i n par t ;  r ever sed i n par t ,  and t he cause i s r emanded 

                                                 
7 These mandat e l i nes coul d al so be used when appel l at e 

cour t s ar e or der i ng " speci f i c  act i on"  under  
Wi s.  St at .  § 808. 08( 1)  or  " a new t r i al "  under  
Wi s.  St at .  § 808. 08( 2) .   Cf .  St at e ex.  r el .  J. H.  Fi ndor f f  & Son,  
I nc.  v.  Ci r cui t  Cour t  f or  Mi l waukee Count y,  2000 WI  30,  ¶¶20- 21,  
233 Wi s.  2d 428,  608 N. W. 2d 679.  
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t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 
consi st ent  wi t h t hi s opi ni on. "   Megal  v.  Gr een Bay 
Ar ea Vi s i t or  & Convent i on Bur eau,  2004 WI  98,  274 
Wi s.  2d 162,  181- 82,  682 N. W. 2d 857.   

" Rever sed and cause r emanded f or  f ur t her  
pr oceedi ngs consi st ent  wi t h t hi s opi ni on. "  Johnson v.  
Roger s Mem' l  Hosp. ,  I nc. ,  2005 WI  114,  283 Wi s.  2d 
384,  421,  700 N. W. 2d 27.  

C.  Rel evant  Language i n Ti et swor t h I I  

 ¶42 Our  mandat e l i ne i n Ti et swor t h I I  r ead not hi ng l i ke 

t he mandat e l i ne i n t he above- ci t ed cases.   I t  di d not  r ead l i ke 

t he mandat e l i ne at  i ssue i n Ful l er t on:  " Judgment  r ever sed,  and 

cause r emanded f or  f ur t her  pr oceedi ngs i n accor dance wi t h t hi s  

opi ni on. "   Ful l er t on,  274 Wi s.  at  488.   I t  di d not  r ead l i ke t he 

Sept ember  16,  1997,  mandat e l i ne at  i ssue i n Fi ndor f f :  " Judgment  

r ever sed and cause r emanded wi t h di r ect i ons"  ( pr eceded by a 

l engt hy,  det ai l ed f i nal  par agr aph) .   See Fi ndor f f ,  233 

Wi s.  2d 428,  ¶37.  

¶43 The mandat e i n Ti et swor t h I I  st at es,  " The deci s i on of  

t he Cour t  of  Appeal s i s r ever sed. "   Ti et swor t h I I ,  270 

Wi s.  2d at  172.   Thi s mandat e i s c l ear :  t he deci s i on of  t he 

cour t  of  appeal s i s r ever sed,  t hus af f i r mi ng t he ci r cui t  cour t ’ s 

di smi ssal  of  t he ent i r e act i on.   The mandat e does not  or der  or  

di r ect  or  i nst r uct  t he t r i al  cour t  t o t ake f ur t her  act i on or  

pr oceedi ngs.   Ther e i s no r ef er ence t o a r emand.  

¶44 I f  we had want ed t o al l ow t he t r i al  cour t  t o t ake 

f ur t her  act i on,  we woul d have speci f i ed as much i n t he mandat e 

or  by c l ear  di r ect i ve i n t he t ext  of  t he opi ni on.  
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¶45 I f  we sear ch t he opi ni on f or  ai d i n const r ui ng t he 

mandat e,  we f i nd f ur t her  evi dence t hat  t hi s cour t  i nt ended t hat ,  

upon r ever si ng t he cour t  of  appeal s,  t hi s case woul d be ended.   

I n par agr aph 2 of  Ti et swor t h I I ,  we st at ed t hat  " [ t ] he c i r cui t  

cour t  di smi ssed t he ent i r e act i on f or  f ai l ur e t o st at e a c l ai m. "   

Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶2 ( emphasi s added) .   I n 

par agr aph 10,  we st at ed agai n,  " The Mi l waukee Count y Ci r cui t  

Cour t  .  .  .  gr ant ed Har l ey’ s mot i on,  di smi ssi ng t he compl ai nt  i n 

i t s ent i r et y f or  f ai l ur e t o st at e a c l ai m. "   I d. ,  ¶10 ( emphasi s 

added) .   These st at ement s r ef l ect  t hi s cour t ’ s under st andi ng 

t hat  t he c i r cui t  cour t  di smi ssed t he ent i r e act i on on t he 

mer i t s.   Ther ef or e,  when t hi s  cour t  r ever sed t he cour t  of  

appeal s wi t hout  r emand,  i t  af f i r med t he ci r cui t  cour t ’ s j udgment  

di smi ssi ng t he ent i r e act i on.  

¶46 I n her  di ssent  i n Ti et swor t h I I ,  Chi ef  Just i ce 

Abr ahamson acknowl edged as much.   Af t er  st at i ng t hat  " [ t ] hi s 

case comes t o us on a mot i on t o di smi ss a compl ai nt , "  i d. ,  ¶48,  

t he Chi ef  Just i ce added t hat  " [ t ] he maj or i t y opi ni on di smi sses 

t he pl ai nt i f f s '  compl ai nt , "  i d. ,  ¶94;  see al so ¶48 ( " The 

maj or i t y opi ni on di smi sses t hi s c l ai m .  .  .  . " ) ,  and ¶49 ( " The 

maj or i t y di smi sses t he second cl ai m .  .  .  . " ) .  

¶47 Par agr aphs 36 and 37 i n Ti et swor t h I I ,  whi ch 

Ti et swor t h c l ai ms " expl i c i t l y  r ecogni ze"  hi s cont r act  c l ai ms,  

must  be r ead i n t he cont ext  i n whi ch t hey appear .   These 

par agr aphs ar e near  t he end of  a 15- par agr aph di scussi on of  t he 

economi c l oss doct r i ne and descr i be a speci f i c  par t  of  t hi s 

cour t ' s  ver si on of  t he doct r i ne.   See i d. ,  ¶¶23- 37.   They ar e 
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f ai r l y  i nt er pr et ed as t hi s cour t ' s  expl anat i on of  t he 

appl i cat i on of  t he economi c l oss doct r i ne t o f r aud cl ai ms. 8  I n 

ef f ect ,  t he cour t  s i mpl y r ecogni zed t hat ,  al t hough t he economi c 

l oss doct r i ne bar s t or t  c l ai ms,  pl ai nt i f f s may have a r emedy i n 

cont r act  c l ai ms. 9   

                                                 
8 Ti et swor t h r el i es on t he f ol l owi ng l anguage t o asser t  t hat  

t hi s cour t  al l owed Ti et swor t h t o pur sue any pot ent i al  cont r act -
based cl ai ms:  

As such,  t he pl ai nt i f f s have war r ant y r emedi es 
f or  t he al l eged def ect s i n t hei r  mot or cycl es.   I n 
addi t i on,  t her e ar e cont r act  r emedi es at  l aw and i n 
equi t y t o t he ext ent  t hat  t he pl ai nt i f f s wer e 
f r audul ent l y i nduced t o pur chase t hei r  
mot or cycl es.  .  .  .  

I n shor t ,  we see no r eason t o r ecogni ze an 
except i on t o t he economi c l oss doct r i ne t o al l ow t hi s 
consumer  cont r act  di sput e t o be r emedi ed as an 
i nt ent i onal  mi sr epr esent at i on t or t .  .  .  .   The 
pl ai nt i f f s may have cont r act  r emedi es——br each of  
cont r act / war r ant y or  r esci ssi on and r est i t ut i on——but  
may not  pur sue a t or t  c l ai m f or  mi sr epr esent at i on 
pr emi sed on havi ng pur chased al l egedl y def ect i ve 
mot or cycl es.    

Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶¶36- 37.  

9 We agr ee wi t h Mi l waukee Count y Ci r cui t  Cour t  Judge 
Guol ee’ s st at ement s:  

Now,  I  t hi nk i t  i s  ver y c l ear  her e when I  r ead 
t he t ot al i t y of  t he deci s i on by Judge Sykes t hat  t hi s 
l anguage was not  a gr ant  t o al l ow t hese cl ai ms or  
amendment  of  t hese cl ai ms.   When we l ook at  her  
deci s i on,  t he par agr aph t hat  i ncl uded t he war r ant y 
r emedy l anguage was pr eceded by di scussi on of  t he 
Hur on Tool  except i on t o t he Economi c Loss Doct r i ne.    

 Thi s i s a maj or  i ssue t hat  has been bef or e t he 
Supr eme Cour t  and t her e’ s been some cont r over sy on 
t hi s,  t he economi c l oss doct r i ne.   That  was what  she 
was r eal l y t al k i ng about .   The Cour t  not ed t hat  t he 
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D.  Opt i on To Cl ar i f y Mandat e 

¶48 Ti et swor t h cont ends t hat  he bel i eves par agr aphs 36 and 

37 of  Ti et swor t h I I  i nvi t ed t he c i r cui t  cour t  t o al l ow amendment  

of  hi s compl ai nt .   Thi s cont ent i on i s i mpl ausi bl e because 

Ti et swor t h' s i ni t i al  act i on af t er  appeal  was t o f i l e an ent i r el y 

new l awsui t ,  e. g. ,  Ti et swor t h 2004,  i nst ead of  seeki ng t o amend 

t he or i gi nal  compl ai nt .   I f  Ti et swor t h bel i eved t he mandat e 

f avor ed r eopeni ng t he case,  he shoul d have f i l ed a mot i on under  

Wi s.  St at .  § ( Rul e)  809. 14 t o c l ar i f y t he ef f ect  of  our  mandat e 

or  a mot i on f or  r econsi der at i on under  Wi s.  St at .  § ( Rul e)  

809. 64. 10  See Johann v.  Mi l waukee El ec.  Tool  Cor p. ,  270 Wi s.  

573,  579,  72 N. W. 2d 401 ( 1955)  ( f i ndi ng t hat  wher e par t y f i nds 

any ambi gui t y i n t he opi ni on or  t he mandat e t he pr oper  pl ace t o 

                                                                                                                                                             
[ Hur on Tool ]  except i on di d not  appl y t o t hi s  case,  
because t he f r aud al l eged per t ai ned t o t he char act er  
and qual i t y of  t he goods t hat  wer e t he subj ect  of  t he 
mat t er  of  t he cont r act .   The f ol l owi ng par agr aph 
st at ed as such.   The pl ai nt i f f s have war r ant y 
r emedi es.    

 Now,  by sayi ng t hi s,  t hese war r ant y r emedi es wer e 
never  br ought  up by t he pl ai nt i f f  or  addr essed by t he 
Cour t .   The Cour t  was si mpl y i mpl yi ng t hat  economi c 
l oss doct r i ne woul d not  bar  t hese cl ai ms .  .  .  not  
t hat  t he pl ai nt i f f  woul d be al l owed t o br i ng t hem.  

10 Wi sconsi n St at .  § ( Rul e)  809. 14 ( Mot i ons)  pr ovi des,  " A 
par t y seeki ng an or der  or  ot her  r el i ef  i n a case shal l  f i l e a 
mot i on f or  t he or der  or  ot her  r el i ef  .  .  .  . "  

Wi sconsi n St at .  § ( Rul e)  809. 64 ( Reconsi der at i on)  pr ovi des,  
" A par t y may seek r econsi der at i on of  t he j udgment  or  opi ni on of  
t he supr eme cour t  by f i l i ng a mot i on under  s.  809. 14 f or  
r econsi der at i on wi t hi n 20 days af t er  t he dat e of  t he deci s i on of  
t he supr eme cour t . "    
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r ai se t he i ssue i s bef or e t he cour t  t hat  i ssued t he mandat e and 

not  bef or e t he t r i al  cour t ) ;  St at e ex r el .  Li sbon Town Fi r e I ns.  

Co.  v.  Cr osby,  240 Wi s.  157,  159,  2 N. W. 2d 700 ( 1942) ;  St at e ex 

r el .  Bl ackdeer  v.  Townshi p of  Levi s,  176 Wi s.  2d 252,  260,  500 

N. W. 2d 339 ( Ct .  App.  1993) . 11   

¶49 Par t i es shoul d f ol l ow t hi s pr ocedur e because i t  

pr omot es f i nal i t y and pr ot ect s  scar ce j udi c i al  r esour ces by 

per mi t t i ng t he cour t  t hat  i ssued t he mandat e t o r esol ve any 

ambi gui t y.   Cf .  Bl ackdeer ,  176 Wi s.  2d at  260 n. 4.  

E.  Gener al  Rul e 

¶50 Fr om t hi s di scussi on,  i t  i s  possi bl e t o st at e a 

gener al  r ul e.   I n t he absence of  a r emand or der  i n t he mandat e 

l i ne or  some ot her  c l ear  di r ect i ve f r om t he appel l at e cour t  

ul t i mat el y deci di ng t he appeal ,  a t r i al  cour t  whose j udgment  or  

f i nal  or der  has been af f i r med by t he appel l at e cour t  on t he 

mer i t s has no aut hor i t y t o r eopen t he case f or  an amended 

compl ai nt .   Thi s gener al  r ul e i s desi gned t o assur e compl i ance 

                                                 
11 Par t i es of t en f i l e t hese mot i ons t o c l ar i f y a mandat e.   

For  exampl e,  i n Kenosha Hospi t al  & Medi cal  Cent er  v.  Gar ci a,  
2004 WI  137,  276 Wi s.  2d 359,  688 N. W. 2d 462,  pl ai nt i f f s f i l ed a 
mot i on i n t hi s cour t  aski ng us t o c l ar i f y " t he di r ect i ons upon 
r emand as t o whet her  Kenosha Hospi t al  shoul d be al l owed t o 
conduct  f ur t her  di scover y t o suppor t  i t s  c l ai m. "   �n Met r opol i t an 
Vent ur es,  LLC v.  GEA Associ at es,  2007 WI  23,  ___ Wi s.  2d ___,  
727 N. W. 2d 502,  pl ai nt i f f s asked t hi s cour t  t o c l ar i f y t he 
i ssues on r emand t o el i mi nat e any needl ess ar gument s about  t hi s 
cour t ’ s hol di ngs i n Met r opol i t an Vent ur es,  LLC v.  GEA 
Associ at es,  2006 WI  71,  291 Wi s.  2d 393,  717 N. W. 2d 58.   I n 
Har dwar e Mut ual  Casual t y Co.  v.  Mayer ,  11 Wi s.  2d 58,  69,  105 
N. W. 2d 322 ( 1960) ,  t he par t i es asked t hi s cour t  t o c l ar i f y i t s 
mandat e because t he par t i es di f f er ed as t o t he meani ng of  t hi s 
cour t ’ s l anguage near  t he end of  t he opi ni on.  
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wi t h t he appel l at e cour t ' s  deci s i on.   I t  conf or ms t o t he l ong-

est abl i shed pr i nci pl e t hat  " a j udgment  of  a t r i al  cour t  when 

af f i r med by t hi s cour t  becomes i n l egal  ef f ect  t he j udgment  of  

t hi s cour t  and t he t r i al  cour t  has no power  t o vacat e or  set  i t  

asi de. "   Hoan v.  Jour nal  Co. ,  241 Wi s.  483,  485,  6 N. W. 2d 185 

( 1942) . 12   

F.  Pol i cy I nt er est s 

¶51 Our  hol di ng t oday f ur t her s t he i nt er est s i n f i nal i t y,  

f ai r ness,  and ef f i c i ency by hol di ng par t i es r esponsi bl e f or  

t hei r  del i ber at e choi ce of  st r at egy and by pr event i ng pi ecemeal  

l i t i gat i on.   I t  al so enf or ces compl i ance wi t hi n t he j udi c i al  

syst em.   See I ns.  Cor p.  of  Am.  v .  Bar ker ,  628 A. 2d 38,  41 ( Del .  

1993) .   The hol di ng pr ot ect s t he i nt er est  i n f i nal i t y by 

pr event i ng Ti et swor t h f r om havi ng anot her  " k i ck at  t he cat . "   

See Sut t er ,  69 Wi s.  2d at  715.  

                                                 
12 Thi s hol di ng i s consi st ent  wi t h t he r ul e i n ot her  

j ur i sdi ct i ons.   See,  e. g. ,  Madeksho v.  Abr aham,  Wat ki ns,  
Ni chol s,  & Fr i end,  112 S. W. 3d 679,  695- 96 ( Tex.  App.  2003)  
( hol di ng t hat  wher e " t he j udgment  of  t he t r i al  cour t  i s  s i mpl y 
af f i r med,  t her e i s no r ei nvest i t ur e of  any ' j ur i sdi ct i on'  
( l i mi t ed or  ot her wi se)  i n t he t r i al  cour t " ) ;  Gr i set  v.  Fai r  
Pol i t i cal  Pr act i ces Comm’ n,  23 P. 3d 43,  51 ( Cal .  2001)  ( hol di ng 
unqual i f i ed af f i r mance or di nar i l y  sust ai ns j udgment  and ends 
l i t i gat i on;  t her ef or e,  t r i al  cour t  di d not  have j ur i sdi ct i on t o 
r eopen case once supr eme cour t ’ s deci s i on became f i nal ) ;  
Wat er house v.  I owa Di st .  Ct .  f or  Li nn Count y,  593 N. W. 2d 141,  
142 ( I owa 1999)  ( hol di ng t hat  i n absence of  r emand di r ect i ng 
f ur t her  pr oceedi ngs i n t r i al  cour t ,  j ur i sdi ct i on of  di st r i ct  
cour t  t er mi nat es bot h as t o par t i es and subj ect  mat t er  when 
di st r i ct  cour t  j udgment  has been af f i r med) ;  see al so St at e ex 
r el .  Fr azi er  & Oxl ey,  L. C.  v.  Cummi ngs,  591 S. E. 2d 728 ( W. Va.  
2003) ;  I ns.  Cor p.  of  Am.  v.  Bar ker ,  628 A. 2d 38 ( Del .  1993) .  
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¶52 The r ecor d i ndi cat es t hat  Ti et swor t h has had many 

ki cks so f ar .   Ti et swor t h commenced l i t i gat i on i n June 2001.   

Si nce t hat  t i me,  hi s act i on has been hear d t wo t i mes i n t he 

c i r cui t  cour t ,  t wo t i mes i n t he cour t  of  appeal s,  and now t wo 

t i mes i n t hi s cour t .   Ti et swor t h al so f i l ed a second act i on,  

Ti et swor t h 2004,  i n t he c i r cui t  cour t  t hat  was bar r ed by c l ai m 

pr ecl usi on.   Hi s counsel ,  r epr esent i ng over l appi ng pl ai nt i f f s,  

f i l ed anot her  c l ass act i on,  Jones,  t hat  was di smi ssed f or  

f ai l ur e t o st at e a c l ai m,  but  not  appeal ed.   To al l ow Ti et swor t h 

t o cont i nue wi t h new cl ai ms woul d have t he same ef f ect  as 

al l owi ng a par t y t o f i l e a c l ai m af t er  t he st at ut e of  

l i mi t at i ons has expi r ed:  f i nal i t y and pr edi ct abi l i t y  woul d be 

j eopar di zed,  and t he evi dence mi ght  be st al e.   As we st at ed i n 

Sut t er ,  " I t  i s  desi r abl e t hat  l i t i gat i on come t o an end. "   

Sut t er ,  69 Wi s.  2d at  716.  

¶53 As not ed above,  our  hol di ng i s not  at  odds wi t h t he 

sensi bl e pr i nci pl e st at ed i n Ful l er t on t hat  a t r i al  cour t  may 

det er mi ne any mat t er s l ef t  open by t he hi gher  cour t  as l ong as 

t he det er mi nat i on i s not  i nconsi st ent  wi t h t he hi gher  cour t ’ s 

mandat e. 13  Ful l er t on,  274 Wi s.  at  483.   I n Ful l er t on,  t he 

pl ai nt i f f  busi ness was seeki ng an i nj unct i on and damages agai nst  

t he def endant ,  i t s  f or mer  empl oyee,  f or  v i ol at i ng a r est r i ct i ve 

covenant  not  t o compet e.   The t r i al  cour t  hel d t hat  t he covenant  

                                                 
13 I n Ful l er t on Lumber  Co.  v.  Tor bor g,  274 Wi s.  478,  482,  80 

N. W. 2d 461 ( 1957) ,  t he cour t  c i t ed Wi s.  St at .  § 274. 35( 1)  
( 1955) ,  as t he sour ce of  aut hor i t y f or  t he t r i al  cour t  t o act  on 
mat t er s " l ef t  open. "   Thi s st at ut e i s t he pr edecessor  of  
Wi s.  St at .  § 808. 09,  not  Wi s.  St at .  § 808. 08.  



No.   2004AP2655 

27 
 

was i nval i d.   Thi s cour t  r ever sed,  r emandi ng t he case t o t he 

t r i al  cour t  t o det er mi ne t he appr opr i at e dur at i on of  t he 

covenant .   The opi ni on i nst r uct ed t he l ower  cour t  as f ol l ows:  

" The j udgment  i s r ever sed,  and t he cause r emanded f or  a 

det er mi nat i on by t he t r i al  cour t  of  t he ext ent  of  t i me as t o 

whi ch t he r est r i ct i ve covenant  wi t h r espect  t o def endant ' s 

oper at i ons i n Cl i nt onvi l l e i s r easonabl e and necessar y f or  

pl ai nt i f f ' s  pr ot ect i on,  and f or  j udgment  enj oi ni ng def endant  

f r om a br each t her eof . "   I d.  at  480.  

¶54 Upon r emand,  t he t r i al  cour t  j udge r ef used t o 

est abl i sh t he amount  of  damages,  st at i ng,  " I f  [ t he supr eme 

cour t ]  want ed me t o al so est abl i sh damages and t ake t est i mony I  

suppose [ i t ]  woul d have sai d a new t r i al  i s  gr ant ed f or  t he 

pur pose of  det er mi ni ng damages. "   I d.  at  481.   Thi s cour t  

r ever sed,  hol di ng t hat  t he t r i al  cour t  shoul d have est abl i shed 

damages because t he pl ai nt i f f ' s  mot i on was not  i nconsi st ent  wi t h 

t hi s cour t ' s  mandat e and di r ect i ons.   Thi s cour t  st at ed,  " The 

t r i al  cour t  may,  however ,  det er mi ne any mat t er s l ef t  open,  and 

i n t he absence of  speci f i c  di r ect i ons,  i s  gener al l y vest ed wi t h 

a l egal  di scr et i on t o t ake such act i on,  not  i nconsi st ent  wi t h 

t he or der  of  t he upper  cour t ,  as seems wi se and pr oper  under  t he 

c i r cumst ances. "   I d.  at  483.    

¶55 Ful l er t on may be di st i ngui shed f r om t hi s case as one 

wher e t he hi gher  cour t  di d not  r esol ve al l  i ssues per t ai ni ng t o 

t he c l ai m and speci f i cal l y r emanded t he case t o t he t r i al  cour t  

f or  f ur t her  pr oceedi ngs.   I n Ful l er t on,  t hi s cour t  had i ssued 

t he f ol l owi ng mandat e i n t he f i r st  appeal :  " Judgment  r ever sed,  
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and cause r emanded f or  f ur t her  pr oceedi ngs i n accor dance wi t h 

t hi s opi ni on. "   Ful l er t on Lumber  Co.  v.  Tor bor g,  270 Wi s.  133,  

148,  70 N. W. 2d 585 ( 1955)   ( emphasi s added) .   The mandat e was 

cl ear ,  t her ef or e,  t hat  t hi s cour t  i nt ended t o vest  aut hor i t y i n 

t he t r i al  cour t  t o t ake f ur t her  pr oceedi ngs.   Thi s cour t  coul d 

have mandat ed f ur t her  pr oceedi ngs i n t hi s case,  but  i t  chose not  

t o do so.    

¶56 I n addi t i on,  t hi s cour t ’ s r ever sal  i n Ti et swor t h I I  

di d not  l eave open any unr esol ved i ssues as i n Ful l er t on.   

Ti et swor t h ar gues t hat  hi s cont r act - based cl ai ms r emai n 

unr esol ved.   However ,  t hese cl ai ms do not  r emai n unr esol ved 

because he chose not  t o al l ege t hem i n hi s or i gi nal  pl eadi ngs or  

t o amend t he pl eadi ngs whi l e t he case was st i l l  i n t he t r i al  

cour t .   Ther ef or e,  t hese cl ai ms wer e not  par t  of  t hi s act i on.  

¶57 Ti et swor t h al so ar gues t hat  t he t r i al  cour t  shoul d 

have aut hor i t y t o r eopen t he case and al l ow t he amendment  of  t he 

pl eadi ngs because t hi s cour t ’ s r ever sal  i n Ti et swor t h I I ,  whi ch 

af f i r med t he t r i al  cour t ' s  di smi ssal  of  t he compl ai nt ,  di d not  

const i t ut e a f i nal  j udgment  on t he mer i t s.   I n Sut t er ,  we st at ed 

t hat  " [ a] f t er  f i nal  j udgment  has been r ender ed or  di r ect ed on 

appeal ,  or di nar i l y  t he t r i al  cour t  has no power  t o al l ow t he 

amendment  of  t he pl eadi ngs. "   See Sut t er ,  69 Wi s.  2d at  717.    

¶58 Ti et swor t h seeks a r ul i ng t hat  t he Sut t er  f i nal i t y 

pr i nci pl e does not  appl y i n t hi s case because t hi s cour t ’ s 

r ever sal  does not  equal  a f i nal  j udgment  on t he mer i t s.   

However ,  a di smi ssal  f or  f ai l ur e t o st at e a c l ai m i s a j udgment  

on t he mer i t s.   See Juneau Squar e Cor p.  v.  Fi r st  Wi s.  Nat ’ l  
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Bank,  122 Wi s.  2d 673,  686,  364 N. W. 2d 164 ( Ct .  App.  1985)  

( c i t i ng Feder at ed Dep' t  St or es,  I nc.  v.  Moi t i e,  452 U. S.  394,  

399 n. 3 ( 1981) ) ;  cf .  Medved v.  Bai r d,  58 Wi s.  2d 563,  567,  207 

N. W. 2d 70 ( 1973) .    

¶59 I t  i s  suggest ed t hat  t he c i r cui t  cour t ’ s f ai l ur e t o 

st at e whet her  i t s di smi ssal  was " wi t h pr ej udi ce"  cr eat ed 

conf usi on as t o t he f i nal i t y of  t he j udgment .   Of  cour se,  t he 

c i r cui t  cour t  may have been wi l l i ng t o consi der  an amendment  of  

t he compl ai nt  i n Febr uar y or  Mar ch 2002.   However ,  when 

Ti et swor t h appeal ed,  he f or ced t he i ssue and r esol ved any 

ambi gui t y,  i f  t her e wer e any,  as t o whet her  t he c i r cui t  cour t ’ s 

di smi ssal  was wi t h or  wi t hout  pr ej udi ce:  Ti et swor t h deemed i t  t o 

be wi t h pr ej udi ce.   Ti et swor t h woul d not  have been abl e t o 

appeal  hi s c l ai m t o t he cour t  of  appeal s wi t hout  per mi ssi on i f  

t he c i r cui t  cour t  had not  di smi ssed hi s c l ai m wi t h pr ej udi ce,  

t hus const i t ut i ng a f i nal  j udgment  on t he mer i t s.   See 

Wi s.  St at .  § 808. 03( 1)  ( st at i ng t hat  " [ a]  f i nal  j udgment  or  a 

f i nal  or der  of  a c i r cui t  cour t  may be appeal ed as a mat t er  of  

r i ght  t o t he cour t  of  appeal s" ) ;  Pl our de ex r el .  St at e v.  

Habhegger ,  2006 WI  App 147,  ¶1 n. 2,  294 Wi s.  2d 746,  720 

N. W. 2d 130 ( st at i ng t hat  par t y coul d not  appeal  or der  denyi ng 

mot i on f or  summar y j udgment  wi t hout  per mi ssi on because or der  was 

a nonf i nal  or der ) .  

¶60 Accor di ngl y,  when t hi s cour t  r ever sed t he cour t  of  

appeal s i n Ti et swor t h I I ,  i t  af f i r med t he ci r cui t  cour t ' s  

di smi ssal  as a f i nal  j udgment .   See Juneau Squar e,  122 

Wi s.  2d at  686.   Wi t hout  an " or der "  f or  f ur t her  pr oceedi ngs by 
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t hi s cour t  i n t he mandat e l i ne or  i n some ot her  c l ear  di r ect i ve,  

t he c i r cui t  cour t  l acked st at ut or y aut hor i t y t o gr ant  Ti et swor t h 

l eave t o amend hi s compl ai nt .   See Hoan,  241 Wi s.  at  485. 14   

¶61 Our  deci s i on i n t hi s mat t er  pr omot es f i nal i t y  and 

f ai r ness by hol di ng par t i es r esponsi bl e f or  t he consequences of  

t hei r  del i ber at e choi ces of  st r at egy.   As st at ed i n Sut t er ,  

" Just i ce does not  r equi r e t hat  pl ai nt i f f s be t wi ce af f or ded 

t hei r  day i n cour t . "   Sut t er ,  69 Wi s.  2d at  719.   I f  Ti et swor t h 

had want ed t o amend hi s compl ai nt  t o add or  subst i t ut e t he 

cont r act - based cl ai ms,  he shoul d have sought  l eave t o amend t he 

compl ai nt  wi t h Judge Haese i n 2001 or  ear l y 2002.   Ti et swor t h,  

however ,  chose a di f f er ent  st r at egy——he chose t o appeal  t he 

di smi ssal  of  hi s t or t  c l ai ms.   At  t hat  poi nt ,  he wai ved hi s 

oppor t uni t y t o amend hi s compl ai nt  i n t he t r i al  cour t  and t o 

asser t  a new cause of  act i on absent  per mi ssi on f r om a r evi ewi ng 

cour t .   See St at e ex r el .  Fr eeman Pr i nt i ng Co.  v.  Luebke,  36 

Wi s.  2d 298,  304,  152 N. W. 2d 861 ( 1967)  ( st at i ng,  " An appeal  

f r om a f i nal  j udgment  woul d nor mal l y r emove t he compl et e case 

f r om t he t r i al  cour t  at  t he t i me t he appeal  was per f ect ed. " ) .   

¶62 Ti et swor t h cannot  ar gue t hat  he was not  awar e of  t he 

cont r act - based cl ai ms at  t he t i me he f i l ed t he compl ai nt  i n t he 

                                                 
14 The ci r cui t  cour t ’ s di smi ssal  of  Ti et swor t h 2004 under  

t he t heor y of  cl ai m pr ecl usi on suppor t s t hi s concl usi on.   The 
cour t  i n t hat  case r ecogni zed t hat  t hi s cour t ’ s di smi ssal  of  
Ti et swor t h’ s c l ai ms i n Ti et swor t h I I  oper at ed as a f i nal  
j udgment  and t her ef or e pr ecl uded subsequent  c l ai ms.   I f  t he 
cour t  i n Ti et swor t h 2004 di d not  t hi nk our  di smi ssal  was a f i nal  
j udgment ,  i t  woul d have al l owed Ti et swor t h t o pr oceed.  
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t r i al  cour t .   On June 28,  2001,  when Ti et swor t h f i r st  f i l ed hi s 

compl ai nt ,  t he l aw was wel l  est abl i shed as t o t he v i abi l i t y  of  

cont r act - based cl ai ms. 15   

¶63 I n addi t i on,  by hi s own admi ssi on at  t he or al  ar gument  

f or  Ti et swor t h I I  on November  5,  2003,  Ti et swor t h’ s counsel  

r ecogni zed t hat  cont r act  causes of  act i on wer e avai l abl e.   I n 

r esponse t o a quest i on why he di d not  pur sue cont r act  c l ai ms,  

Ti et swor t h’ s counsel  expl ai ned t hat  he was not  obl i gat ed t o have 

one cause of  act i on f r om one set  of  f act s,  t hat  he coul d have 

t or t  and cont r act  causes of  act i on at  t he same t i me. 16  When 

asked why he di d not  sue f or  br each of  war r ant y,  Ti et swor t h’ s 

counsel  r epl i ed t hat  he had sued Har l ey f or  br each of  war r ant y 

                                                 
15 See Fi r st  Nat ’ l  Bank & Tr ust  Co.  of  Raci ne v.  Not t e,  97 

Wi s.  2d 207,  225,  293 N. W. 2d 530 ( 1980)  ( st at i ng t hat  a cont r act  
f r audul ent l y i nduced i s voi d or  voi dabl e and a par t y 
f r audul ent l y i nduced t o ent er  i nt o a cont r act  " has t he el ect i on 
of  ei t her  r esci ssi on or  af f i r mi ng t he cont r act  and seeki ng 
damages" ) .  

16 The di al ogue occur r ed as f ol l ows:  

COURT:  So why shoul dn’ t  t hey t hen abi de by t hei r  
cont r act  causes of  act i on and not  a t or t  
cause of  act i on? 

ATTORNEY:  That ' s a ver y good quest i on and par t  of  t he 
answer  her e i s .  .  .  t hat  you' r e not  
obl i gat ed t o onl y have one cause of  act i on.   
As t hi s cour t  has r ecogni zed,  i t ' s  of t en t he 
case t hat  t he same set  of  f act s wi l l  gi ve 
r i se t o mul t i pl e causes of  act i on.   I  t hi nk 
Your  Honor s '  opi ni on j ust  t hi s year  
r ecogni zed t hat  i t ' s  of t en t he case t hat  you 
can have a cont r act  c l ai m as wel l  as a t or t  
c l ai m ar i s i ng f r om t he same set  of  f act s.   
Ther e' s not hi ng novel  about  t hat .  
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i n a separ at e act i on ( Jones)  shor t l y af t er  t he c i r cui t  cour t  

di smi ssed Ti et swor t h 2001 but  t hat  t he c i r cui t  cour t  had 

di smi ssed Jones f or  f ai l ur e t o st at e a c l ai m. 17   

¶64 Ti et swor t h cannot  asser t ,  however ,  t hat  t he deci s i on 

i n Jones det er r ed hi m f r om amendi ng hi s compl ai nt  t o add 

cont r act - based c l ai ms.   Ti et swor t h’ s counsel  f i l ed hi s not i ce t o 

appeal  t he di smi ssal  of  Ti et swor t h’ s t or t  c l ai ms t he same day he 

f i l ed t he Jones cont r act  compl ai nt .   Thi s shows t hat  

Ti et swor t h’ s deci s i on t o appeal ,  r at her  t han t o amend hi s 

compl ai nt ,  was not  af f ect ed by t he subsequent  Jones deci s i on.  

¶65 Al so dur i ng or al  ar gument ,  Ti et swor t h’ s counsel  

r eveal ed t he r eason why Ti et swor t h di d not  pur sue cont r act  

c l ai ms:  Ti et swor t h want ed puni t i ve damages.   As Ti et swor t h’ s 

counsel  was expl ai ni ng t he l i mi t at i ons of  a war r ant y c l ai m,  he 

                                                 
17 The di al ogue occur r ed as f ol l ows:  

COURT:  Counsel or ,  even i f  t her e wasn' t  back and 
f or t h negot i at i on,  can' t  your  c l i ent  st i l l  
sue f or  br each of  war r ant y?  I  mean,  you 
have t o negot i at e f or  i t  t o be abl e t o use 
i t ,  do you? 

ATTORNEY:  You woul d t hi nk we woul d be abl e t o sue f or  
br each of  war r ant y,  and af t er  t hi s case was 
di smi ssed at  t he t r i al  cour t  l evel ,  we 
br ought  a l awsui t  f or  br each of  war r ant y,  
and Har l ey- Davi dson st ood up and made 
pr eci sel y t he same ar gument s wi t h r egar d t o 
our  war r ant y c l ai ms t hat  t hey made wi t h 
r egar d t o t hese cl ai ms.   They sai d,  " Ah,  
unt i l  your  mot or cycl e f ai l s ;  unt i l  you' r e 
st r anded i n t he mi ddl e of  nowher e,  you don' t  
have a cause of  act i on under  war r ant y, "  and 
t hey pr evai l ed upon t hat .  
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st at ed t hat  one of  t he l i mi t at i ons was t hat  " i t  [ woul d]  wi pe out  

t he abi l i t y  t o seek puni t i ve damages. " 18  When asked whet her  

Ti et swor t h was seeki ng puni t i ve damages,  counsel  r epl i ed t hat  he 

was. 19   

                                                 
18 The di al ogue occur r ed as f ol l ows:  

COURT:  Why,  why woul d t he manuf act ur er  i mmuni ze 
i t sel f  by gi v i ng a war r ant y .  .  .  ?  Don' t  
t hey j ust  pr ovi de an over t  cause of  act i on 
t hat  ot her wi se you' d have t o ar gue i s 
i mpl i ed? 

ATTORNEY:  They woul d pr ovi de an over t  cause of  act i on 
under  a war r ant y t hat  t hey have uni l at er al l y 
i ssued and whose t er ms t hey' ve deci ded wi t h 
l i mi t at i ons,  wi t h l i mi t at i ons on what  you 
can r ecover  and how you can r ecover ,  t hey 
can wi pe out  your  common l aw c l ai ms;  t hey 
can wi pe out  your  r i ght  t o pur sue cl ai ms 
based on al l  of  t hei r  f r aud t hat  pr oceeded 
t he sal e s i mpl y by gi v i ng you a cont r act  
c l ai m.   And,  f or  exampl e,  i t  woul d wi pe out  
t he abi l i t y  t o seek puni t i ve damages.  

COURT:  Wel l ,  t hat ’ s because cont r act s don’ t  have 
puni t i ve damages i n Wi sconsi n,  but  .  .  .   

ATTORNEY:  Ri ght  

19 The di al ogue occur r ed as f ol l ows:  

COURT:  Ar e you seeki ng puni t i ve damages i n t hi s 
case? 

ATTORNEY:  We ar e not  seeki ng puni t i ve damages i n t hi s  
case.  

COURT:  You wer e seeki ng puni t i ve damages? 

ATTORNEY:  Wel l ,  I ’ m sor r y,  I  mi sspoke,  Your  Honor .   We 
ar e under  t he f r aud,  t he common l aw cl ai m,  
we ar e seeki ng puni t i ve damages,  Your  Honor .   
I  apol ogi ze;  I  mi sspoke.  
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¶66 I t  appear s t hen t hat  Ti et swor t h del i ber at el y chose a 

st r at egy t o pur sue t or t  c l ai ms f or  t he oppor t uni t y t o r ecover  

puni t i ve damages.   When a member  of  t he cour t  obser ved t hat  

Ti et swor t h had a heavy bur den t o est abl i sh t or t  c l ai ms,  

Ti et swor t h’ s counsel  r epl i ed,  " We’ ve got  a t ough case t o pr ove.  

We t hi nk we can pr ove i t . "   Ti et swor t h knew,  t her ef or e,  t hat  he 

had chosen a t ough st r at egy.   Ti et swor t h had ever y r i ght  t o 

choose t hat  st r at egy,  but  by doi ng so,  he r i sked l osi ng t he 

oppor t uni t y t o pur sue ot her  causes of  act i on,  and he must  now 

accept  t he consequences.  

CONCLUSI ON 

¶67 We r ever se t he cour t  of  appeal s and af f i r m t he ci r cui t  

cour t ' s  j udgment  denyi ng Ti et swor t h' s mot i on t o r eopen t he case.   

When t hi s l i t i gat i on came bef or e t hi s cour t  i n Ti et swor t h I I ,  

bot h t he c i r cui t  cour t  and t he cour t  of  appeal s wer e di vest ed of  

any aut hor i t y t o gr ant  l eave t o amend Ti et swor t h' s compl ai nt  

wi t hout  per mi ssi on f r om t hi s cour t .   Our  deci s i on i n Ti et swor t h 

I I ,  whi ch af f i r med t he ci r cui t  cour t ' s  di smi ssal  of  Ti et swor t h' s  

compl ai nt  i n i t s ent i r et y,  became t he l aw of  t he case.   I n t he 

absence of  a r emand or der  i n t he mandat e l i ne or  some ot her  

c l ear  di r ect i ve f r om t hi s cour t  i n Ti et swor t h I I ,  t he c i r cui t  

cour t  had no aut hor i t y t o r eopen t he case f or  an amended 

compl ai nt  af t er  t hi s cour t  had af f i r med t he di smi ssal  of  t he 

compl ai nt  i n i t s ent i r et y on t he mer i t s.    

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶68 SHI RLEY S.  ABRAHAMSON,  C. J.    ( di ssent i ng) .   The 

par t i es,  t he c i r cui t  cour t ,  and t he cour t  of  appeal s ask j ust  

what  di d t hi s cour t  mean i n Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  

2004 WI  32,  270 Wi s.  2d 146,  677 N. W. 2d 233 ( Ti et swor t h I I ) ,  

when t hi s cour t  announced t hat  i t  r ever sed t he deci s i on of  t he 

cour t  of  appeal s. 1  Mor e speci f i cal l y t hey ask,  may t he 

pl ai nt i f f s r eopen t he case and amend t hei r  compl ai nt  or  ar e t hey 

bar r ed f r om pur sui ng t hese act i ons?   

¶69 The ci r cui t  cour t  deni ed t he pl ai nt i f f s '  mot i on t o 

r eopen t he case,  hol di ng t hat  i t  l acked aut hor i t y t o do so.   The 

cour t  of  appeal s r ever sed t he ci r cui t  cour t ,  hol di ng t hat  t he 

pl ai nt i f f s wer e ent i t l ed,  as a mat t er  of  l aw,  t o r eopen and 

amend t hei r  compl ai nt .  

¶70 I n t r y i ng t o r esol ve t he case,  t he maj or i t y opi ni on 

adopt s a new r ul e ( appar ent l y i nt er pr et i ng Wi s.  St at .  §§ 808. 08 

and 808. 09) ,  hol di ng as f ol l ows:  " [ I ] n t he absence of  a r emand 

or der  i n t he mandat e l i ne or  some ot her  c l ear  di r ect i ve f r om t he 

appel l at e cour t  ul t i mat el y deci di ng t he appeal ,  a c i r cui t  cour t  

has no aut hor i t y t o r eopen t he case f or  an amended compl ai nt  

af t er  an appel l at e cour t  has af f i r med t he di smi ssal  of  t he 

compl ai nt  i n i t s ent i r et y on t he mer i t s. "   Maj or i t y op. ,  ¶¶2,  

67.   See al so maj or i t y op. ,  ¶50.   The maj or i t y opi ni on t hus 

devi ses a new,  speci al  r ul e t o r each i t s r esul t .   

                                                 
1 The maj or i t y opi ni on i dent i f i es t hi s deci s i on as 

Ti et swor t h I I ,  and f or  ease of  r eadi ng I  wi l l  use t he same 
desi gnat i on.  
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¶71 Cl ear ,  easy- t o- appl y r ul es t hat  ar e not  mani pul abl e 

ar e val uabl e.   The maj or i t y opi ni on' s new r ul e,  however ,  i s  not  

easy t o appl y,  i s  suscept i bl e t o mani pul at i on,  and cr eat es 

t ensi ons and i nconsi st enci es wi t h past  pr ecedent .  

¶72 Mor eover ,  t hi s new r ul e i s at  one and t he same t i me 

t oo br oad t o addr ess t he f act s of  t he pr esent  case and t oo 

nar r ow t o gover n ot her  f act  s i t uat i ons.   I ndeed,  t he maj or i t y 

opi ni on r ecogni zes t hi s l at t er  def i c i ency of  i t s  r ul e.   The 

maj or i t y sever el y cur t ai l s and under cut s i t s  new r ul e wi t h 

l anguage i nt er pr et i ng Wi s.  St at .  § 808. 09 i n par agr aph 32 of  t he 

maj or i t y opi ni on.   Thi s l anguage endor ses t he t r adi t i onal ,  of t -

r epeat ed pr ecedent i al  r ul e r el at i ng t o a c i r cui t  cour t ' s  power  

af t er  appel l at e r evi ew and,  i n ef f ect ,  engul f s and r epl aces t he 

t ext ual  hol di ng. 2  

¶73 Par agr aph 32 expl i c i t l y  r ecogni zes t hat  a c i r cui t  

cour t  has " c l ear  aut hor i t y t o car r y out  t he mandat e [ of  t he 

appel l at e cour t ] ,  whet her  t he appel l at e cour t  has af f i r med or  

r ever sed t he ci r cui t  cour t "  and " al so has aut hor i t y,  wi t hout  

expl i c i t  di r ect i on,  t o addr ess col l at er al  mat t er s ' l ef t  open'  i n 

t he case,  such as cost s,  pr epar at i on and ent r y of  necessar y 

document s,  and cor r ect i on of  c l er i cal  or  comput at i onal  er r or s,  

so l ong as t hese act i ons do not  undo t he deci s i on of  t he 

appel l at e cour t .   However ,  t her e can be no amendment s i n t he 

                                                 
2 See St at e ex r el .  J. H.  Fi ndor f f  & Son,  I nc.  v.  Ci r cui t  

Cour t  f or  Mi l waukee Count y,  2000 WI  30,  ¶25,  233 Wi s.  2d 428,  
608 N. W. 2d 679,  quot i ng wi t h appr oval  J. H.  Ful l er t on Lumber  Co.  
v.  Tor bor g,  274 Wi s.  478,  483,  80 N. W. 2d 461 ( 1957)  ( di scussed 
at  ¶106 and not es 13,  14 of  t hi s di ssent ) .  
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t r i al  cour t  t hat  conf l i c t  wi t h t he expr essed or  i mpl i ed mandat e 

of  t he appel l at e cour t . "   Maj or i t y op. ,  ¶32.   I n ot her  wor ds,  

t he c i r cui t  cour t  " may per mi t  amendment s whi ch ar e not  cont r ar y 

t o t he deci s i on of  t he r evi ewi ng cour t  on appeal . " 3  Cont r ar y t o 

t he new r ul e adopt ed by t he maj or i t y opi ni on,  mat t er s r emai n 

wi t hi n t he c i r cui t  cour t ' s  di scr et i on and may ver y wel l  i ncl ude 

amendment  of  t he pl eadi ngs,  so l ong as t hey do not  conf l i c t  wi t h 

t he deci s i on of  t he appel l at e cour t .      

¶74 I n cont r ast  wi t h t he maj or i t y opi ni on and i n accor d 

wi t h t he deci s i on of  t he cour t  of  appeal s,  I  concl ude t hat  t he 

c i r cui t  cour t  r et ai ned aut hor i t y t o i mpl ement  t he appel l at e 

cour t ' s  deci s i on i n Ti et swor t h I I  t hat  l ef t  open t he pl ai nt i f f s '  

r i ght  t o pur sue cont r act  and war r ant y c l ai ms.   I  f ur t her  

concl ude t hat  t he Ti et swor t h I I  deci s i on f al l s wi t hi n Wi s.  St at .  

§§  808. 08( 3)  and 808. 09 ( 2003- 04) , 4 whi ch empower  a c i r cui t  

cour t  t o r eopen a case f or  f ur t her  pr oceedi ngs.   Fur t her mor e,  

§ 802. 09( 1)  aut hor i zes t he c i r cui t  cour t ,  i n i t s di scr et i on,  t o 

gr ant  t he pl ai nt i f f s l eave t o amend t he compl ai nt  t o pur sue t he 

cont r act  and war r ant y r emedi es t hi s cour t  r ecogni zed i n t he 

Ti et swor t h I I  deci s i on.   I  t her ef or e di ssent .  

¶75 I  woul d r emand t hi s cause t o t he c i r cui t  cour t  and 

have i t  deci de,  wi t hi n i t s di scr et i on,  whet her  t he pl ai nt i f f s 

                                                 
3 6A Cal l aghan' s Wi sconsi n Pl eadi ng & Pr act i ce,  § 55: 81 ( 4t h 

ed.  2005)  ( c i t at i ons omi t t ed) .  

4 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  
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shoul d be gr ant ed l eave under  Wi s.  St at .  § 802. 09( 1)  t o amend 

t hei r  pl eadi ngs t o r ai se t he cont r act  and war r ant y c l ai ms.   

¶76 I  have or gani zed my di scussi on i n t hi s di ssent  as 

f ol l ows:   Par t  I  br i ef l y l ooks at  t he changed nat ur e of  supr eme 

cour t  r evi ew upon t he cr eat i on of  t he cour t  of  appeal s i n 1978.   

Par t  I I  cr i t i ques t he maj or i t y opi ni on' s new r ul e by appl y i ng i t  

t o t he pr esent  case.   Par t  I I I  exami nes and appl i es Wi s.  St at .  

§§ 808. 08( 3)  and 808. 09 t o t he pr esent  case.   Par t  I V di scusses 

§ 802. 09( 1) .   I  concl ude t hat  t he mandat e l i ne i s not  

di sposi t i ve of  t he power  of  t he c i r cui t  cour t  af t er  r evi ew;  t he 

deci s i on i s.  

I  

¶77 Thi s case must  be exami ned i n t he cont ext  of  t he 

supr eme cour t ' s  pr esent  r evi ew of  deci s i ons of  t he cour t  of  

appeal s i n cont r ast  t o t he supr eme cour t ' s  di r ect  consi der at i on 

of  t r i al  cour t  or der s and j udgment s bef or e 1978.   Bef or e 1978,  

t hat  i s ,  bef or e t he cr eat i on of  t he cour t  of  appeal s,  t hi s cour t  

woul d di r ect l y r evi ew an or der  or  j udgment  of  a t r i al  cour t .   I f  

i n a pr e- 1978 appeal  t he supr eme cour t  announced i t s af f i r mance 

of  a c i r cui t  cour t  or der  or  j udgment ,  t he t r i al  cour t ' s  or der  or  

j udgment  became i n ef f ect  t he j udgment  of  t hi s cour t . 5    

                                                 
5 Hoan v.  Jour nal  Co. ,  241 Wi s.  483,  485,  6 N. W. 2d 185 

( 1942) .  
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¶78 Si nce 1978,  upon gr ant i ng a pet i t i on f or  r evi ew, 6 t he 

supr eme cour t  r evi ews t he deci s i on of  t he cour t  of  appeal s,  not  

t he j udgment  or  or der  of  t he c i r cui t  cour t . 7  Thi s cour t  does not  

or di nar i l y  af f i r m a j udgment  or  f i nal  or der  of  a c i r cui t  cour t  

on r evi ew. 8  Any such af f i r mance must  be r ead i nt o t he deci s i on 

by exami ni ng t he r easoni ng of  t hi s cour t ' s  deci s i on and t he 

deci s i on of  t he cour t  of  appeal s.   A car ef ul  r eadi ng of  

Ti et swor t h I I  demonst r at es t hat  t he deci s i on never  expl i c i t l y  

af f i r med t he ci r cui t  cour t . 9 
                                                 

6 Thi s cour t  al so accept s cases on cer t i f i cat i on f r om t he 
cour t  of  appeal s  and on bypass.   I n t hese i nst ances,  t he cour t  
t akes a di r ect  appeal  f r om t he ci r cui t  cour t  and deci des whet her  
t o af f i r m or  r ever se a j udgment  or  or der  of  t he c i r cui t  cour t .   
The pr esent  case i s her e on a pet i t i on t o r evi ew a deci s i on of  
t he cour t  of  appeal s,  not  cer t i f i cat i on or  bypass.  

7 Al t hough t he supr eme cour t  r evi ews t he deci s i on of  t he 
cour t  of  appeal s,  t he supr eme cour t  i s  di r ect ed t o r emi t ,  t hat  
i s  t o send back,  t o t he c i r cui t  cour t  t he c i r cui t  cour t  r ecor d 
and t he supr eme cour t ' s  deci s i on ( unl ess t he cour t  of  appeal s i s 
t o act  f ur t her ) .   The pr ocess by whi ch t he deci s i on and mandat e 
of  t he appel l at e cour t ,  al ong wi t h t he c i r cui t  cour t  r ecor d,  ar e 
r et ur ned t o t he c i r cui t  cour t  i s  r ef er r ed t o as r emi t t i t ur .   
Wi s.  St at .  ( Rul e)  § 809. 26.  

8 Occasi onal l y a deci s i on of  t hi s  cour t  on a pet i t i on f or  
r evi ew expl i c i t l y  af f i r ms t he ci r cui t  cour t ' s  or der  or  j udgment .   
See,  e. g. ,  St at e v.  Jeni ch,  94 Wi s.  2d 74,  288 N. W. 2d 114 
( 1980) .   Ther e,  t he t ext  announced an af f i r mance of  a c i r cui t  
cour t  or der .   The mandat e l i ne i n Jeni ch al so expr essl y st at ed:  
" Deci s i on of  t he cour t  of  appeal s i s r ever sed;  or der  of  t he 
c i r cui t  cour t  i s  af f i r med. "   

9 The maj or i t y opi ni on suppor t s i t s concl usi on t hat  t hi s  
cour t  af f i r med t he j udgment  or  f i nal  or der  of  t he c i r cui t  cour t  
by sni ppi ng and past i ng var i ous phr ases i n Ti et swor t h I I  t hat  
descr i be t he or der  of  t he c i r cui t  cour t  as di smi ssi ng t he 
compl ai nt  i n i t s ent i r et y,  and t hen boot st r aps a concl usi on t hat  
i n r ever si ng t he cour t  of  appeal s t hi s cour t  " af f i r med t he 
ci r cui t  cour t ' s  j udgment  di smi ssi ng t he ent i r e act i on. "   
Maj or i t y op. ,  ¶45.   
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¶79 The maj or i t y opi ni on conveni ent l y i gnor es t hat  upon 

gr ant i ng a pet i t i on f or  r evi ew t hi s cour t  does not  r evi ew a 

j udgment  or  or der  of  t he c i r cui t  cour t  and r epeat edl y——and 

mi st akenl y——asser t s t hat  i n Ti et swor t h I I  t hi s cour t  af f i r med 

t he ci r cui t  cour t ' s  di smi ssal  of  t he compl ai nt .   See,  e. g. ,  

maj or i t y op. ,  ¶¶29,  43,  45.   Mor eover ,  t he maj or i t y opi ni on 

equat es t hi s cour t ' s  r ever sal  i n Ti et swor t h I I  of  t he deci s i on 

of  t he cour t  of  appeal s ( whi ch i n t ur n r ever sed t he ci r cui t  

cour t ' s  or der  of  di smi ssal )  not  onl y wi t h an af f i r mance of  t he 

c i r cui t  cour t ' s  di smi ssal  of  t he t or t  c l ai ms but  al so wi t h an 

af f i r mance of  a di smi ssal  of  al l  pl ai nt i f f s '  c l ai ms f or  al l  

t i me.   Car e must  be t aken not  t o f al l  f or  t hi s s l ei ght  of  

ar gument .    

¶80 Not hi ng i n Ti et swor t h I I  expl i c i t l y  st at es t hat  t hi s 

cour t  i s  af f i r mi ng t he ci r cui t  cour t ' s  di smi ssal  of  t he 

compl ai nt ,  l et  al one t hat  t hi s cour t  i s  af f i r mi ng t he di smi ssal  

of  t he ent i r e compl ai nt  f or  al l  t i me.  

¶81 Mor eover ,  bewar e of  r ef er ences t o our  pr e- 1978 case 

l aw,  especi al l y r egar di ng t he mandat e l i ne.   Bef or e 1978,  t hi s 

cour t  di r ect l y r evi ewed ci r cui t  cour t  j udgment s and or der s and 

f or mul at ed mandat e l i nes and dec i s i ons t o t hat  ef f ect .     Bef or e 

1978,  t he cour t  al so used a di f f er ent  st yl e manual  t hat  

i nst r uct ed t he j ust i ces and st af f  r egar di ng accept abl e mandat e 

l i nes.    

¶82 The Wi sconsi n Supr eme Cour t  St y l e and Pr ocedur es 

Manual  pr esent l y i n use st at es t hat  al t hough t he mandat e l i ne 
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gi ves di r ect i on,  i nst r uct i ons ar e al so gi ven i n t he body of  t he 

deci s i on.   I t  st at es as f ol l ows:   

The mandat e l i ne gi ves t he cour t ' s  deci s i on.   I f  i t  i s  
necessar y t o i ncl ude f ur t her  i nst r uct i ons or  di r ect i on 
t o anot her  cour t ,  t hat  i nf or mat i on may be pl aced i n 
t he l ast  par agr aph or  t wo of  t he opi ni on wher e i t  can 
be easi l y l ocat ed.   I f  anot her  cour t  i s  t o t ake 
speci f i c  act i on,  i t  i s  essent i al  t hat  a speci f i c  cour t  
be ment i oned.  

The St yl e and Pr ocedur es Manual  pr ovi des an i l l ust r at i ve,  non-

exhaust i ve l i s t  of  mandat e l i nes,  but  t he use of  t hese mandat e 

l i nes i s not  r equi r ed.   As t he exampl es set  f or t h i n t he 

maj or i t y opi ni on at  ¶41 i l l ust r at e,  t he f r ami ng of  t he mandat e 

l i nes var i es.    

 ¶83 The mandat e l i ne cannot  be t aken as t he di sposi t i ve 

i nt er pr et at i ve t ool  t o our  deci s i ons.   The deci s i on must  be r ead 

al ong wi t h t he mandat e l i ne.  

¶84 I  t ur n now t o cr i t i que t he maj or i t y opi ni on' s new r ul e 

by appl y i ng i t  t o t he pr esent  case.  

I I  

 ¶85 I  have or gani zed t hi s par t  of  my di ssent  as f ol l ows:   

 ( A)  A cr i t i que of  t he maj or i t y ' s new r ul e r equi r i ng 

t he wor d " r emand"  i n t he mandat e and t he appl i cat i on of  

t hi s r ul e t o t he pr esent  case.    

 ( B)  A cr i t i que of  t he maj or i t y ' s new r ul e r equi r i ng 

" some ot her  c l ear  di r ect i ve"  and t he appl i cat i on of  t hi s 

r ul e t o t he pr esent  case.   

 ( C)  The si gni f i cance t o t he pr esent  case of  par agr aph 

32 i n t he maj or i t y opi ni on and t he t r adi t i onal  case l aw 
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appr oach t o a c i r cui t  cour t ' s  power  af t er  a deci s i on of  an 

appel l at e cour t  and t hei r  appl i cat i on t o t he pr esent  case.   

A.  " Remand"  i n t he Mandat e 

¶86 As par t  of  i t s  hol di ng,  t he maj or i t y opi ni on f ashi ons 

a new r ul e t hat  r equi r es t hat  t he mandat e l i ne st at e t hat  t he 

cause i s bei ng r emanded or  t hat  t he appel l at e cour t  pr ovi de some 

ot her  c l ear  di r ect i ve i n or der  f or  t he c i r cui t  cour t  t o have 

aut hor i t y t o r eopen t he case f or  t he amendment  of  pl eadi ngs.   I  

begi n wi t h t he f i r st  of  t hese r equi r ement s:  " r emand. "    

¶87 The maj or i t y opi ni on endows t he wor d " r emand"  i n t he 

mandat e l i ne wi t h magi cal  power s,  i n spi t e of  t he cour t ' s  

or di nar y r el uct ance t o r equi r e t he use of  magi c wor ds or  phr ases 

t o command r esul t s.   

¶88 The i ni t i al  l i ne ( t he di sposi t i on)  i n our  Ti et swor t h 

I I  deci s i on s i mpl y st at es:  " Rever sed"  and t he mandat e l i ne 

s i mpl y st at es,  " The deci s i on of  t he cour t  of  appeal s i s 

r ever sed. "   Ti et swor t h I I ,  270 Wi s.  2d at  151,  172.    

¶89 The maj or i t y opi ni on' s i nt er pr et at i on of  Ti et swor t h I I  

t ur ns on t hese t wo l i nes of  t he l engt hy deci s i on.   The maj or i t y 

opi ni on' s r easoni ng,  and i t s hol di ng f or  f ut ur e cases,  pr i mar i l y  

r est  on t hi s cour t ' s  omi ssi on i n Ti et swor t h I I  of  t he wor ds " and 

cause r emanded"  af t er  t he i ni t i al  wor d of  di sposi t i on,  

" r ever sed, "  and t he cour t ' s  omi ssi on of  t he same wor ds " and 

cause r emanded"  i n t he mandat e l i ne.   The maj or i t y opi ni on 

concl udes t hat  " [ i ] f  we had want ed [ i n Ti et swor t h I I ]  t o al l ow 

t he t r i al  cour t  t o t ake f ur t her  act i on,  we woul d have speci f i ed 

as much i n t he mandat e .  .  .  . "   Maj or i t y op. ,  ¶44.  
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¶90 The wor d " r emand"  does not  have t he same meani ng as 

" r emi t . "   The pr ocess by whi ch t he deci s i on and mandat e of  t he 

appel l at e cour t ,  al ong wi t h t he c i r cui t  cour t  r ecor d,  ar e 

r et ur ned t o t he c i r cui t  cour t  i s  r ef er r ed t o as r emi t t i t ur .   The 

l ast  sent ence of  Wi s.  St at .  § 808. 09 i s bot h a r emi t t i t ur  

pr ovi s i on and a di r ect i on t o t he c i r cui t  cour t  t o pr oceed when 

i t  get s t he r emi t t i t ur .   I t  st at es t hat  " [ i ] n al l  cases an 

appel l at e cour t  shal l  r emi t  i t s  j udgment  or  deci s i on t o t he 

cour t  bel ow and t her eupon t he cour t  bel ow shal l  pr oceed i n 

accor dance wi t h t he j udgment  or  deci s i on. "   See al so Wi s.  St at .  

( Rul e)  § 809. 26 ( r el at i ng t o r emi t t i t ur ) .   The supr eme cour t  

need not  use t he wor d " r emand"  i n t he mandat e l i ne f or  t he case 

t o be r et ur ned ( t hat  i s ,  r emi t t ed)  t o t he c i r cui t  cour t  and f or  

t he c i r cui t  cour t  t o t ake f ur t her  act i on.   Sect i on 808. 08 

suppl ement s § 808. 09 and di scusses f ur t her  pr oceedi ngs i n t he 

t r i al  cour t  af t er  r emi t t i t ur .  

¶91 Not abl y,  our  di sposi t i on and mandat e i n Ti et swor t h I I  

di d not  pr ohi bi t  t he pl ai nt i f f s  f r om r eopeni ng t hei r  compl ai nt  

t o pl ead t he cont r act  and war r ant y c l ai ms we had r ecogni zed.   

They di d not  expl i c i t l y  or der  t hat  t he act i on be di smi ssed i n 

i t s ent i r et y.   They di d not  expl i c i t l y  di r ect  t hat  a j udgment  of  

di smi ssal  be ent er ed.    

¶92 Al t hough t he maj or i t y opi ni on penal i zes t he pl ai nt i f f s 

because t he cour t  di d not  use t he magi c wor d " r emand"  i n t he 

mandat e l i ne,  t he maj or i t y opi ni on nonet hel ess r ecogni zes t hat  

mandat e l i nes may be Del phi c and open t o compet i ng 

i nt er pr et at i ons.  
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¶93 The maj or i t y opi ni on acknowl edges t hat  mot i ons have 

been f i l ed i n t hi s cour t  t o c l ar i f y a mandat e,  see maj or i t y op. ,  

¶48.   I ndeed,  t he maj or i t y opi ni on even f aul t s t he pl ai nt i f f s 

f or  not  br i ngi ng a mot i on t o c l ar i f y t he mandat e.   Maj or i t y op. ,  

¶48.   Thi s cr i t i c i sm mi sses t he mar k.   One r eason t he pl ai nt i f f s  

may not  have sought  c l ar i f i cat i on i s t hat  t hey bel i eved t hat  

Ti et swor t h I I  al l owed t hem t o amend t he compl ai nt  t o asser t  t he 

cont r act  and war r ant y c l ai ms t he deci s i on expl i c i t l y  st at ed wer e 

avai l abl e.   Fur t her mor e,  t hi s cour t ' s  appel l at e pr act i ce and 

pr ocedur e r ul es do not  expl i c i t l y  aut hor i ze t he mot i on f or  

c l ar i f i cat i on t hat  t he maj or i t y opi ni on embr aces.   Al t hough such 

a mot i on may be a good i dea and t he cour t  has r esponded t o such 

mot i ons,  t hey ar e not  t he onl y r ecogni zed way t o pr oceed. 10 

¶94 Comment ar y on appel l at e pr act i ce of t en compl ai ns t hat  

appel l at e deci s i ons ar e not  c l ear  r egar di ng what ,  i f  anyt hi ng,  

shoul d happen when t he t r i al  cour t  r ecor d and t he supr eme 

cour t ' s  deci s i on ar e r et ur ned t o t he t r i al  cour t .   Appel l at e 

                                                 
10 The def endant  suggest s t hat  t he pr ocedur al  r emedy may be 

t o move t he cour t  t o r econsi der  under  Wi s.  St at .  § 809. 64 and 
t he I nt er nal  Oper at i ng Rul es,  § I I  J.  I n Johann v.  Mi l waukee 
El ect r i c Tool  Cor p. ,  270 Wi s.  573,  579,  72 N. W. 2d 401 ( 1955) ,  
t he cour t  concl uded ( wi t hout  c i t at i on)  t hat  when f i l i ng i t s 
mot i on f or  a r ehear i ng ( now a mot i on f or  r econsi der at i on)  t he 
par t y shoul d have r ai sed any quest i on about  any ambi gui t y i n t he 
r emand.   Johann does not  speak t o a case i n whi ch no par t y seeks 
a mot i on f or  r ehear i ng or  r econsi der at i on.   I t  i s  al so ar guabl e 
t hat  t he r emedy of  a par t y aggr i eved when a c i r cui t  cour t  does 
not  f ol l ow a mandat e of  an appel l at e cour t  i s  t o seek mandamus 
i n t he appel l at e cour t  t hat  i ssued t he deci s i on.   See,  e. g. ,  
Li t zen v.  Egger t ,  238 Wi s.  121,  123,  297 N. W.  382 ( 1941) ;  St at e 
ex r el .  Bl ackdeer  v.  Townshi p of  Levi s,  176 Wi s.  2d 252,  259,  
500 N. W. 2d 339 ( Ct .  App.  1993) ;  6A Cal l aghan' s Wi sconsi n 
Pl eadi ng & Pr act i ce,  §55: 82 ( 4t h ed.  2005)  ( c i t at i ons omi t t ed) .    
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cour t s ar e ur ged t o spel l  out  t he consequences,  i f  any,  of  a 

deci s i on f or  f ur t her  pr oceedi ngs.   I n f act ,  t he mandat es at  ¶41 

of  t he maj or i t y opi ni on,  whi ch t he opi ni on of f er s as 

i l l ust r at i ons,  ar e t ypi cal  of  mandat es t hat  ar e cr i t i c i zed as 

not  hel pf ul . 11 

¶95 The meani ng of  a mandat e l i ne must  be deci pher ed by 

appl y i ng a gener al l y accept ed r ul e of  i nt er pr et at i on:  I nt er pr et  

wor ds i n t hei r  cont ext .   Thus,  t he mandat e l i ne must  be 

i nt er pr et ed i n l i ght  of  t he t ext  of  t he l engt hy deci s i on i t sel f .   

The maj or i t y opi ni on,  despi t e t he r i gi d and f or mal i st i c 

component s of  i t s  r ul e,  act ual l y  agr ees wi t h t hi s i nt er pr et i ve 

appr oach.   Maj or i t y op. ,  ¶47.   I  now at t empt  t o appl y i t .   

B.  " Some Ot her  Cl ear  Di r ect i ve"  

¶96 The f ai l ur e of  t he mandat e l i ne t o i ncl ude t he wor d 

" r emand"  does not  s i nk t he c i r cui t  cour t ' s  power s.   The maj or i t y 

opi ni on al l ows a c i r cui t  cour t  t o r eopen a case and amend t he 

                                                 
11 Bar bar a Gr een,  Cr acki ng t he Code:  I nt er pr et i ng and 

Enf or ci ng t he Appel l at e Cour t ' s  Deci s i on and Mandat e,  32 St et son 
L.  Rev.  393,  394,  402 ( 2002)  ( di scussi ng t he di f f i cul t i es 
i nvol ved wi t h deci pher i ng mandat es f r om t he appel l at e cour t  and 
announci ng t hat  " i t  woul d be hel pf ul  f or  appel l at e cour t s t o 
gi ve c l ear  gui dance t o t he t r i al  cour t  and t o t he par t i es"  
f ol l owi ng r emand) .   Gr een chi des appel l at e cour t s,  wr i t i ng t hat  
t r i al  cour t s and l awyer s somet i mes need t o l ook f or  a " Roset t a 
St one"  t o deci pher  appel l at e mandat es.   I d.  at  393.   Accor di ng 
t o t hi s aut hor ,  t he mandat e l i nes set  f or t h i n t he maj or i t y 
opi ni on at  ¶41 do not  sat i s f y t he st andar ds of  c l ar i t y 
r ecommended i n t hi s ar t i c l e.  

Nancy A.  Wander er ,  i n Wr i t i ng Bet t er  Opi ni ons:  
Communi cat i ng wi t h Candor ,  Cl ar i t y,  and St yl e,  54 Me.  L.  Rev.  
47,  60 ( 2002) ,  al so expl ai ns t hat  " [ i ] f  t he case on appeal  i s  t o 
be r emanded,  t he appeal s cour t  shoul d pr ovi de c l ear  di r ect i ons 
about  what  t he t r i al  cour t  shoul d do on r emand.  I n t hi s way,  
subsequent  appeal s may be avoi ded. "   I d.  at  60.  
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pl eadi ngs when " i n t he absence of  a r emand or der  i n t he mandat e 

l i ne, "  t he c i r cui t  cour t  " i s gi ven some ot her  c l ear  di r ect i ve 

f r om t he appel l at e cour t "  ( emphasi s added) .   Maj or i t y op. ,  ¶¶2,  

67.   The st andar d " some ot her  c l ear  di r ect i ve"  i s not  easy t o 

appl y and i s suscept i bl e t o mani pul at i on.   

¶97 As I  see i t ,  t hi s cour t  i n Ti et swor t h I I  di d gi ve t he 

c i r cui t  cour t  a c l ear  di r ect i ve.   I n Ti et swor t h I I ,  t he cour t  

announced t hat  t he pl ai nt i f f s have war r ant y and cont r act  

r emedi es f or  t he al l eged def ect s i n t hei r  mot or cycl es and di d 

not  decl ar e t hat  t hese r emedi es wer e bar r ed:  

As such,  t he pl ai nt i f f s have war r ant y r emedi es f or  t he 
al l eged def ect s i n t hei r  mot or cycl es.   I n addi t i on,  
t her e ar e cont r act  r emedi es at  l aw and i n equi t y t o 
t he ext ent  t hat  t he pl ai nt i f f s wer e f r audul ent l y 
i nduced t o pur chase t hei r  mot or cycl es.   A cont r act  
f r audul ent l y i nduced i s voi d or  voi dabl e;  a par t y 
f r audul ent l y i nduced t o ent er  a cont r act  may af f i r m 
t he cont r act  and seek damages f or  br each or  pur sue t he 
equi t abl e r emedy of  r esci ssi on and seek r est i t ut i onar y 
damages .  .  .  .  The economi c l oss doct r i ne does not  
bar  t hese cont r act  r emedi es f or  f r audul ent l y i nduced 
cont r act s.  .  .  .  

Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶36.  

 ¶98 The cour t  cont i nued,  st at i ng t hat  al t hough t he 

pl ai nt i f f s ar e bar r ed f r om pur sui ng t or t  c l ai ms,  t hey may have 

cont r act  r emedi es:  

I n shor t ,  we see no r eason t o r ecogni ze an except i on 
t o t he economi c l oss doct r i ne t o al l ow t hi s  consumer  
cont r act  di sput e t o be r emedi ed as an i nt ent i onal  
mi sr epr esent at i on t or t .   The economi c l oss doct r i ne 
bar s t he pl ai nt i f f s '  common- l aw f r aud cl ai m.   The 
pl ai nt i f f s may have cont r act  r emedi es——br each of  
cont r act / war r ant y or  r esci ssi on and r est i t ut i on——but  
may not  pur sue a t or t  c l ai m f or  mi sr epr esent at i on 
pr emi sed on havi ng pur chased al l egedl y def ect i ve 
mot or cycl es.  
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Ti et swor t h I I ,  270 Wi s.  2d 146,  ¶37.  

 ¶99 The maj or i t y opi ni on unper suasi vel y pl ays down t he 

i mpor t ance of  t hese t wo l engt hy par agr aphs i n Ti et swor t h I I ,  i n 

whi ch t he cour t  expl i c i t l y  dec l ar ed t hat  t he pl ai nt i f f s have 

vi abl e c l ai ms agai nst  Har l ey- Davi dson gr ounded i n cont r act  and 

war r ant y. 12 

¶100 The maj or i t y opi ni on asser t s i n a concl usor y f ashi on 

t hat  t he Ti et swor t h I I  cour t  was si mpl y sayi ng t hat  t he economi c 

l oss doct r i ne woul d not  bar  t hese cl ai ms,  not  t hat  t he 

pl ai nt i f f s may br i ng t hese cl ai ms.   Maj or i t y op. ,  ¶47.   And how 

does t he maj or i t y opi ni on di v i ne t hat  t hese t wo par agr aphs do 

not  gi ve t he pl ai nt i f f s t he oppor t uni t y t o br i ng t hei r  cont r act  

c l ai ms?  By j ust  sayi ng t hat  t he t wo par agr aphs " ar e f ai r l y  

i nt er pr et ed as t hi s cour t ' s  expl anat i on of  t he appl i cat i on of  

t he economi c l oss doct r i ne t o f r aud cl ai ms. "   Maj or i t y op. ,  ¶47.   

That ' s t he l egal  equi val ent  of  a par ent  answer i ng a chi l d' s 

quer y of  " why"  wi t h a " because I  sai d so. "   

¶101 I  concl ude t hat  par agr aphs 36 and 37 i n Ti et swor t h I I  

ar e j ust  as easi l y and j ust  as f ai r l y  i nt er pr et ed as l eavi ng 

open t he oppor t uni t y f or  t he pl ai nt i f f s t o br i ng cont r act  and 

war r ant y c l ai ms.   The Ti et swor t h I I  cour t  acknowl edged t hat  t he 

                                                 
12 Speci f i cal l y,  t he pl ai nt i f f s want ed t o al l ege t hat  

Har l ey- Davi dson f r audul ent l y i nduced cl ass member s t o pur chase 
t he mot or cycl es;  t hat  Har l ey- Davi dson br eached t he expr ess 
war r ant y t hat  t he mot or cycl es and engi nes wer e f r ee f r om def ect s 
i n f act or y mat er i al s and wor kmanshi p at  t he t i me of  sal e and f or  
a per i od of  12 mont hs t her eaf t er ;  and t hat  Har l ey- Davi dson was 
unj ust l y enr i ched.   The f i r st  t wo of  t hese cl ai ms,  war r ant y and 
cont r act ,  wer e expl i c i t l y  r ecogni zed by t hi s cour t ,  and t he 
t hi r d c l ai m,  unj ust  enr i chment ,  i s  a cor ol l ar y of  t he 
pl ai nt i f f s '  cont r act  c l ai ms.  
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pl ai nt i f f s " have war r ant y r emedi es"  and " may have cont r act  

r emedi es"  c l ai ms ( emphasi s added) .   The Ti et swor t h I I  cour t  

del i ber at el y empl oyed t he pr esent  t ense i n t hese par agr aphs,  not  

t he past  t ense,  t hus l eavi ng open t he possi bi l i t y  t hat  t he 

pl ai nt i f f s may pur sue t hese cl ai ms i n t he f ut ur e.   

¶102 That  t he mandat e l i ne i n Ti et swor t h I I  does not  

expl i c i t l y  r emand t he cause t o t he c i r cui t  cour t  f or  pur pose of  

al l owi ng t he pl ai nt i f f s t o amend t he compl ai nt  does not  di spel  

t he s i gni f i cance of  our  l anguage i n par agr aphs 36 and 37.   That  

t he cour t  di d not  expl i c i t l y  di r ect  or  or der  a r emand or  an 

amendment  t o t he pl eadi ngs i s not  unexpect ed.   The pl ai nt i f f s 

di d not  r equest  a r emand t o amend t he compl ai nt .   I t  i s  l i kewi se 

i nconsequent i al  t hat  t he cour t  di d not  pr ovi de,  i n t he 

par agr aphs pr ecedi ng t he mandat e,  i nst r uct i ons t o t he pl ai nt i f f s  

i n r egar d t o br i ngi ng t hese cl ai ms.   The cour t  does not  usual l y 

gi ve l egal  advi ce t o t he par t i es and does not  or di nar i l y  addr ess 

amendment s t o t he pl eadi ngs unl ess r ai sed by t he par t i es.    

¶103 Under  t he c i r cumst ances of  t he Ti et swor t h I I  case,  an 

appel l at e cour t  woul d not  necessar i l y  or der  t he pl ai nt i f f s t o 

f i l e an amended compl ai nt  asser t i ng t hese addi t i onal  t heor i es of  

l i abi l i t y  and woul d not  l i kel y pr ovi de expl i c i t  gui dance i n 

r egar d t o amendi ng t he compl ai nt ,  but  i t  mi ght ——and di d——l eave 

open t he possi bi l i t y  t hat  t he pl ai nt i f f s may t ake t he i ni t i at i ve 

under  Wi s.  St at .  §§ 808. 08( 3)  and 802. 09( 1)  t o f i l e an amended 

compl ai nt .  

¶104 I f  t he maj or i t y  opi ni on i s l ooki ng f or  " some cl ear  

di r ect i ve"  t hat  t he amendment  of  t he pl eadi ngs i s per mi t t ed on 
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r emi t t i t ur ,  par agr aphs 36 and 37 i n Ti et swor t h I I  may be as 

c l ear  a di r ect i ve as t he cour t  coul d l egi t i mat el y pr ovi de gi ven 

t he i ssue act ual l y bef or e t he cour t  and t he pr ocedur al  post ur e 

of  t he case.  

C.  Maj or i t y Opi ni on Par agr aph 32 and t he Tr adi t i onal  Appr oach 

¶105 Unt i l  i t  was al t er ed t oday by t he hol di ng i n t he 

i nst ant  case ( al t hough r et ai ned i n par agr aph 32) ,  t he 

t r adi t i onal  pr e- 1978 r ul e was t hat  a c i r cui t  cour t  must  compl y 

wi t h t he appel l at e cour t ' s  dec i s i on but  has t he aut hor i t y t o 

t ake f ur t her  act i on i n a case as l ong as t he act i on i s not  

i nconsi st ent  wi t h t he deci s i on of  t he appel l at e cour t . 13  The 

per mi ssi bl e f ur t her  act i ons i ncl uded r eopeni ng a case and 

amendi ng t he pl eadi ngs,  so l ong as t he amendment s di d not  

conf l i c t  wi t h t he deci s i on of  t he appel l at e cour t .   Recogni z i ng 

                                                 
13 See,  e. g. ,  Ful l er t on Lumber  Co.  v.  Tor bor g,  274 Wi s.  478,  

483- 84,  80 N. W. 2d 461 ( 1957) .   Thi s r ul e was based i n par t  on 
Wi s.  St at .  § 808. 09 ( and i t s pr edecessor  st at ut es) ,  whi ch not  
onl y gui des t he act i ons an appel l at e cour t  may t ake on appeal  
but  al so i nst r uct s t hat  t he c i r cui t  cour t  must  act  i n accor dance 
wi t h t he appel l at e cour t ' s  r ul i ngs on r emi t t i t ur .   Wi sconsi n 
St at .  § 808. 09 pr ovi des t hat  an appel l at e cour t  may r ever se,  
af f i r m,  or  modi f y t he j udgment  or  or der ;  may or der  a new t r i al ;  
or ,  i f  t he appeal  i s  f r om a par t  of  t he j udgment  or  or der ,  i t  
may r ever se,  af f i r m,  or  modi f y t hat  par t  of  t he j udgment  or  
or der .   Wi sconsi n St at .  § 808. 09 t hen st at es i n r el evant  par t  
t hat  " [ i ] n al l  cases an appel l at e cour t  shal l  r emi t  i t s  j udgment  
or  deci s i on t o t he cour t  bel ow and t her eupon t he cour t  bel ow 
shal l  pr oceed i n accor dance wi t h t he j udgment  or  deci s i on. "   
Cour t s have i nt er pr et ed t he l anguage " shal l  pr oceed i n 
accor dance wi t h t he j udgment "  as not  l i mi t i ng t he c i r cui t  
cour t ' s  abi l i t y  t o t ake act i on,  so l ong as t he act i on i s not  
i nconsi st ent  wi t h t he deci s i on f r om t he appel l at e cour t .   See,  
e. g. ,  Ful l er t on Lumber  Co. ,  274 Wi s.  at  482- 83 ( c i t i ng Wi s.  
St at .  § 274. 35( 1) ,  t he pr edecessor  st at ut e t o Wi s.  St at .  
§ 808. 09,  f or  t he pr oposi t i on t hat  t he c i r cui t  cour t  may act  on 
mat t er s " l ef t  open" ) .  
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t hat  t hi s cour t  i s  f al l i bl e and t hat  not  al l  c i r cumst ances ar e 

f or eseen or  f or eseeabl e,  t hi s cour t  adopt ed a r ul e t hat  gave 

some f l exi bi l i t y  t o t he c i r cui t  cour t  af t er  an appeal  was 

deci ded.  

¶106 Ci t i ng Ful l er t on Lumber  Co.  v.  Tor bor d,  274 Wi s.  478,  

80 N. W. 2d 461 ( 1957) ,  t hi s cour t  has endor sed t he pr e- 1978 vi ew 

of  a c i r cui t  cour t ' s  power s i n post - 1978 cases,  st at i ng,  " Wher e 

a mandat e di r ect s t he ent r y of  a par t i cul ar  j udgment ,  i t  i s  t he 

dut y of  t he t r i al  cour t  t o pr oceed as di r ect ed.   The t r i al  cour t  

may,  however ,  det er mi ne any mat t er s l ef t  open,  and i n t he 

absence of  speci f i c  di r ect i ons,  i s  gener al l y vest ed wi t h a l egal  

di scr et i on t o t ake such act i on,  not  i nconsi st ent  wi t h t he or der  

of  t he upper  cour t ,  as seems wi se and pr oper  under  t he 

c i r cumst ances. "   St at e ex r el .  J. H.  Fi ndor f f  & Son,  I nc.  v.  

Ci r cui t  Cour t  f or  Mi l waukee Count y,  2000 WI  30,  ¶25,  233 

Wi s.  2d 428,  608 N. W. 2d 679. 14  The cour t  of  appeal s has 

si mi l ar l y f ol l owed Ful l er t on,  decl ar i ng t hat  a c i r cui t  cour t  i s  

bound t o f ol l ow t he mandat e of  t he cour t  of  appeal s ( whi ch 

cover ed onl y some i ssues i n t hat  case)  but  " al so has t he 

aut hor i t y t o addr ess any r emai ni ng unr esol ved i ssues,  so l ong as 

i t  act s i n a manner  consi st ent  wi t h [ t he appel l at e cour t ' s ]  

mandat e. "   Har vest  Sav.  Bank v.  ROI  I nvs. ,  228 Wi s.  2d 733,  738,  

598 N. W. 2d 571 ( Ct .  App.  1999) .   

                                                 
14 I n Fi ndor f f ,  233 Wi s.  2d 428,  ¶25 ( c i t i ng Ful l er t on,  274 

Wi s.  at  483) ,  t he cour t  decl ar ed t hat  t he " t r adi t i onal  v i ew [ i s]  
t hat  a c i r cui t  cour t  of t en has some di scr et i on on r emand t o 
r esol ve mat t er s not  addr essed by a mandat e i n a manner  
consi st ent  wi t h t hat  mandat e. "  
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¶107 The maj or i t y opi ni on at t empt s t o di st i ngui sh Fi ndor f f  

and Ful l er t on f r om Ti et swor t h I I ,  st at i ng t hat  i n t he pr i or  

cases,  i n cont r ast  wi t h Ti et swor t h I I ,  t he mandat e l i ne r emanded 

t he cause t o t he c i r cui t  cour t .   See maj or i t y op. ,  ¶55.   The 

Fi ndor f f  cour t  di d not  gi ve wei ght  t o any di f f er ence i n t he 

Fi ndor f f  and Ful l er t on mandat es i n vest i ng di scr et i on wi t h t he 

c i r cui t  cour t .   See Fi ndor f f ,  233 Wi s.  2d at  428,  ¶25 n. 16.     

¶108 I n Sut t er  v.  St at e,  69 Wi s.  2d 709,  717,  233 

N. W. 2d 391 ( 1975) ,  a pr e- 1978 case,  t he mandat e l i ne st at ed,  

" Judgment  r ever sed and cause r emanded wi t h di r ect i ons t o ent er  

j udgment  not  i nconsi st ent  wi t h t hi s opi ni on. "    On r emand t he 

pl ai nt i f f s i n t hat  case sought  r el i ef  f r om t he j udgment  and 

l eave t o amend t hei r  compl ai nt .   The Sut t er  cour t  hel d agai nst  

t he pl ai nt i f f s,  decl ar i ng,  " The t r i al  cour t  has no aut hor i t y t o 

amend t he pl eadi ngs af t er  r emi t t i t ur  wi t h t he mandat e of  t hi s 

cour t  pr ovi di ng speci f i c  di r ect i ons f or  t he ent r y of  a 

par t i cul ar  j udgment . " 15  Never t hel ess Sut t er  r ecogni zed t hi s r ul e 

was not  i r oncl ad,  st at i ng:  

Gener al l y,  amendment s ar e not  per mi ssi bl e on r emand 
wher e t he case was det er mi ned on t he mer i t s.   Af t er  
f i nal  j udgment  has been r ender ed or  di r ect ed on 
appeal ,  or di nar i l y  t he t r i al  cour t  has no power  t o 
al l ow t he amendment  of  t he pl eadi ngs .  .  .  . 16 

¶109 The key wor ds i n Sut t er  f or  pur poses of  t he pr esent  

case ar e " gener al l y"  and " or di nar i l y . "   The Sut t er  cour t  

                                                 
15 The Sut t er  cour t  di st i ngui shed Ful l er t on Lumber  on t he 

gr ound t hat  t he Sut t er  mandat e di r ect ed t he ent r y of  a 
par t i cul ar  j udgment .   I t  i nt er pr et ed t he mandat e as not  
r equi r i ng f ur t her  pr oceedi ngs.   Sut t er ,  69 Wi s.  2d 717- 18.  

16 I d.  at  717 ( c i t at i ons omi t t ed)  ( emphasi s added) .  
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del i ber at el y used t hese " appel l at e- cour t - wi ggl e- r oom- wor ds"  

t wi ce t o s i gnal  t he r eader  t hat  except i ons exi st  t o t he r ul e 

t hat  amendment s ar e not  per mi ssi bl e when t he appeal  was 

det er mi ned on t he mer i t s. 17 

¶110 Ti et swor t h I I  f al l s  wi t hi n t he t r adi t i onal  r ul e and 

par agr aph 32 of  t he maj or i t y opi ni on.   The deci s i on l ef t  open 

t he oppor t uni t y f or  t he pl ai nt i f f s t o pur sue cont r act  and 

war r ant y r emedi es.   The pl ai nt i f f s '  pur sui t  of  t hese cont r act  

c l ai ms i s consi st ent  wi t h our  r ever sal  of  t he deci s i on of  t he 

cour t  of  appeal s and t he ci r cui t  cour t ' s  di smi ssal  of  t he t or t  

c l ai ms i n t he compl ai nt .  

¶111 Fur t her mor e,  al t hough I  concl ude t hat  Ti et swor t h I I  

speci f i cal l y l ef t  open t he pl ai nt i f f s '  cont r act  and war r ant y 

c l ai ms,  ot her  member s of  t he cour t  di sagr ee wi t h me and wi t h 

each ot her  about  what  Ti et swor t h I I  means.   I f  we who wr i t e t he 

opi ni ons and t he mandat es cannot  agr ee about  t he meani ng of  

Ti et swor t h I I ,  i t  i s  per f ect l y under st andabl e t hat  t he par t i es 

di sagr ee and t hat  t he t hr ee member s of  t he cour t  of  appeal s 

di sagr ee wi t h t he c i r cui t  cour t  j udge about  t he i mpor t  of  our  

deci s i on.   

¶112 I nasmuch as t hi s subst ant i al  di f f er ence of  opi ni on 

exi st s about  Ti et swor t h I I ,  shoul d not  t hi s cour t  er r  on t he 

si de of  gi v i ng t he pl ai nt i f f s t hei r  day i n cour t ?   

¶113 I  t ur n now t o Wi s.  St at .  § 808. 08( 3) .  

                                                 
17 See al so St at e ex r el .  Fr eeman Pr i nt i ng Co.  v.  Luebke,  36 

Wi s.  2d 298,  304,  152 N. W. 2d 861 ( 1967)  ( " An appeal  f r om a f i nal  
j udgment  woul d nor mal l y r emove t he compl et e case f r om t he t r i al  
cour t  at  t he t i me t he appeal  was per f ect ed. " )  ( emphasi s added) .  
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I I I  

¶114 Wi sconsi n St at .  § 808. 08 descr i bes,  accor di ng t o t he 

maj or i t y opi ni on at  ¶33,  what  t he c i r cui t  cour t  must  or  may do 

upon r ecei v i ng t he r emi t t i t ur  pur suant  t o § 808. 09.      

¶115 Wi sconsi n St at .  § 808. 08 pr ovi des i n f ul l  as f ol l ows:  

Fur t her  pr oceedi ngs i n t r i al  cour t .   When t he r ecor d 
and r emi t t i t ur  ar e r ecei ved i n t he t r i al  cour t :  

( 1)  I f  t he t r i al  j udge i s or der ed t o t ake speci f i c  
act i on,  t he j udge shal l  do so as soon as possi bl e.  

( 2)  I f  a new t r i al  i s  or der ed,  t he t r i al  cour t ,  upon 
r ecei pt  of  t he r emi t t ed r ecor d,  shal l  pl ace t he mat t er  
on t he t r i al  cal endar .  

( 3)  I f  act i on or  pr oceedi ngs ot her  t han t hose 
ment i oned i n sub.  ( 1)  or  ( 2)  i s or der ed,  any par t y 
may,  wi t hi n one year  af t er  r ecei pt  of  t he r emi t t ed 
r ecor d by t he c l er k of  t he t r i al  cour t ,  make 
appr opr i at e mot i on f or  f ur t her  pr oceedi ngs.   I f  
f ur t her  pr oceedi ngs ar e not  so i ni t i at ed,  t he act i on 
shal l  be di smi ssed except  t hat  an ext ensi on of  t he 
one- year  per i od may be gr ant ed,  on not i ce,  by t he 
t r i al  cour t ,  i f  t he or der  f or  ext ensi on i s  ent er ed 
dur i ng t he one- year  per i od.  

 ¶116 The di sput e bet ween t he par t i es cent er s on subsect i on 

( 3)  of  Wi s.  St at .  § 808. 08.   Unl i ke Wi s.  St at .  § 808. 08( 1)  and 

( 2) ,  whi ch ar e addr essed t o t he c i r cui t  cour t ,  § 808. 08( 3)  i s 

addr essed t o t he par t i es.   Subsect i on ( 3)  pr eser ves a par t y ' s 

abi l i t y  t o move t he ci r cui t  cour t  f or  " f ur t her  pr oceedi ngs. "   

Subsect i on ( 3)  i nst r uct s t hat  a par t y may " make appr opr i at e 

mot i on f or  f ur t her  pr oceedi ngs"  wi t hi n a year ,  or  t he act i on 

wi l l  be di smi ssed.   The pl ai nt i f f s moved t he ci r cui t  cour t  

pur suant  t o Wi s.  St at .  § 808. 08( 3)  wi t hi n a year  f or  f ur t her  

pr oceedi ngs.  
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 ¶117 Wi sconsi n St at .  § 808. 08 has been i n t he st at ut e books 

f or  many year s wi t h subst ant i al l y  t he same l anguage,  al t hough 

t he st at ut e has been r enumber ed sever al  t i mes.  

 ¶118 Chapt er  187,  Laws of  1977 r enumber ed f or mer  Wi s.  St at .  

§ 817. 36 ( 1975)  as Wi s.  St at .  § 808. 08,  maki ng onl y mi nor  

changes i n t he st at ut or y l anguage f or  c l ar i f i cat i on pur poses. 18  

For mer  § 817. 36 ( 1975)  i t sel f  was f or mer l y number ed Wi s.  St at .  

§ 274. 36 ( 1971) .  See I n t he Mat t er  of  t he Pr omul gat i on of  t he 

Rul es of  Ci v i l  Pr ocedur e f or  t he St at e of  Wi sconsi n,  67 

Wi s.  2d 585,  761 ( 1975) . 19  No change i n st at ut or y l anguage was 

made. 20  By supr eme cour t  or der  dat ed November  10,  1964 and 

ef f ect i ve Mar ch 1,  1965,  f or mer  § 274. 36 ( 1963)  was r epeal ed and 

r ecr eat ed as § 274. 36 ( 1965) . 21   

                                                 
18 Chapt er  187,  Laws of  1977;  1977 S. B.  1.   The l egi s l at i ve 

not e f r om t he Legi s l at i ve Ref er ence Bur eau t hat  accompani es t he 
1977 change emphasi zes t hat  " [ i ] t  cont ai ns no subst ant i ve 
change. "   Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau,  1977 
S. B.  1,  LRB- 9037/ 1,  i n Bi l l  Dr af t i ng Fi l e on 1977 S. B.  1,  
avai l abl e at  Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n 
St r eet ,  Madi son,  Wi sconsi n.  

19 Thi s supr eme cour t  or der  was dat ed Febr uar y 17,  1975 and 
t ook ef f ect  Januar y 1,  1976,  and adopt ed i n par t ,  subst ant i al l y  
r evi sed i n par t ,  and r eor gani zed t he r ul es gover ni ng ci v i l  
pr ocedur e i nt o a compr ehensi ve st r uct ur e known as t he Wi sconsi n 
Rul es of  Ci v i l  Pr ocedur e.   For mer  § 274. 36 was i ncor por at ed 
whol esal e i nt o chapt er  817.  

20 An ear l i er  Supr eme Cour t  Or der ,  dat ed Mar ch 31,  1971 and 
ef f ect i ve Jul y 1,  1971,  made mi nor  changes i n t he st at ut or y 
l anguage of  f or mer  § 274. 36,  " t o c l ear  up an ambi gui t y i n t he 
pr esent  l anguage. "   50 Wi s.  2d xvi i .   No subst ant i ve changes 
wer e ef f ect ed.  

21 1964 Supr eme Cour t  Or der ,  25 Wi s.  2d v i i  ( 1964) .   An 
ear l i er  ver si on of  t he st at ut e i s f ound i n Zei dl er  v.  Goel zer ,  
191 Wi s.  378,  388,  211 N. W.  140 ( 1926)  as f ol l ows:  
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 ¶119 Al t hough br i ef ,  my r eci t at i on of  t he l engt hy hi st or y 

of  Wi s.  St at .  § 808. 08 i s suf f i c i ent  f or  pur poses of  t hi s 

di ssent .   I  want  t o make t he f ol l owi ng poi nt :   Sect i on 808. 08 

has been on t he books f or  a l ong t i me,  but  t he key cases st at i ng 

what  I  cal l  t he t r adi t i onal  r ul e of  a c i r cui t  cour t ' s  power  

af t er  an appel l at e deci s i on ( see,  e. g. ,   Ful l er t on and Sut t er )  

do not  r est  t he t r adi t i onal  r ul e on t he l anguage of  § 808. 08 or  

i t s pr edecessor .   I f  § 808. 08 ( or  ot her  number ed ver si on of  t he 

st at ut e)  i s ment i oned i n t he cases,  t he c i t at i on i s onl y i n 

passi ng.   These cases r el y on Wi s.  St at .  § 808. 09 or  i t s 

pr edecessor  st at ut es.  

 ¶120 I n cont r ast ,  t he maj or i t y opi ni on appear s t o peg i t s 

hol di ng about  t he c i r cui t  cour t ' s  power  t o Wi s.  St at .  § 808. 08,  

whi ch t he maj or i t y opi ni on char act er i zes as " pl ai n. "   Maj or i t y  

op. ,  ¶36.   The maj or i t y opi ni on st at es t hat  § 808. 08( 3)  i s 

t r i gger ed i f  and when t he appel l at e cour t  di r ect s or  commands or  

i nst r uct s t he t r i al  cour t  t o t ake " act i on"  ot her  t han t he 

                                                                                                                                                             
I n ever y case i n er r or  or  on appeal  i n whi ch t he 
Supr eme Cour t  shal l  or der  a new t r i al  or  f ur t her  
pr oceedi ngs i n t he cour t  bel ow,  t he r ecor d shal l  be 
t r ansmi t t ed t o such cour t  and pr oceedi ng had t her eon 
wi t hi n one year  f r om t he dat e of  such or der  i n t he 
Supr eme Cour t ,  or  i n def aul t  t her eof  t he act i on shal l  
be di smi ssed,  unl ess,  upon good cause shown,  t he cour t  
shal l  ot her wi se or der .   I t  shal l  be t he dut y of  t he 
l osi ng par t y i n any act i on or  pr oceedi ng when a 
j udgment  or  or der  i n hi s f avor  i n t he cour t  bel ow i s 
r ever sed by t he Supr eme Cour t  on t he appeal  of  t he 
opposi ng par t y  t o pay t he cl er k ' s f ees on such 
r ever sal ,  pr ocur e t he r ecor d i n sai d cause t o be 
r emi t t ed t o t he t r i al  cour t  and br i ng t he cause t o 
t r i al  wi t hi n one year  af t er  such r ever sal ,  unl ess t he 
same be cont i nued f or  cause,  and i f  he f ai l  so t o do,  
hi s act i on shal l  be di smi ssed.  
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" speci f i c  act i on"  or  new t r i al  descr i bed i n subsect i ons ( 1)  and 

( 2) ,  and gi ves exampl es at  par agr aph 41.   

 ¶121 Al t hough i t  bases i t s r easoni ng pr i mar i l y on Wi s.  

St at .  § 808. 08( 3) ,  t he maj or i t y f ai l s  t o engage i n a pr oper  

i nt er pr et at i on of  t hi s st at ut e.   The cour t  wr est l ed wi t h t he 

meani ng of  § 808. 08( 3)  i n St at e ex r el .  J. H.  Fi ndor f f  & Son v.  

Ci r cui t  Cour t  f or  Mi l waukee Count y,  233 Wi s.  2d 428,  608 

N. W. 2d 679 ( 1999) ,  whi l e i nt er pr et i ng and appl y i ng §§ 808. 08 and 

801. 58( 1) .    

 ¶122 As acknowl edged by t he maj or i t y opi ni on,  t he Fi ndor f f  

cour t  dr ew a di st i nct i on bet ween " speci f i c  act i on"  and " f ur t her  

pr oceedi ngs, "  i n subsect i ons ( 1)  and ( 3)  of  § 808. 08 

r espect i vel y.   Maj or i t y op. ,  ¶37.   I t  concl uded t hat  " speci f i c  

act i on"  i n subsect i on ( 1)  r ef er s t o a c i r cui t  cour t ' s  

mi ni st er i al  dut y and " f ur t her  pr oceedi ngs"  i n subsect i on ( 3)  

r ef er s t o any pr oceedi ng i n whi ch t he ci r cui t  cour t  wi l l  

exer ci se di scr et i on.   Fi ndor f f ,  233 Wi s.  2d at  442- 43.   See al so 

I n r e Commi t ment  of  Thi el ,  2004 WI  App 140,  ¶27,  275 

Wi s.  2d 421,  685 N. W. 2d 890 ( v i ewi ng § 808. 08( 3)  as appl y i ng by 

def aul t  when nei t her  subsect i on ( 1)  nor  ( 2)  appl i es and 

acknowl edgi ng t hi s cour t ' s  nar r ow def i ni t i on of  " speci f i c  

act i on"  i n § 808. 08( 1) ) .  

¶123 Accor di ng t o Fi ndor f f ,  t he mer e r eci t at i on of  a 

mandat e does not  t el l  us whet her  t he mandat e f al l s  wi t hi n 

§ 808. 08( 1)  or  ( 3) .   Under  Fi ndor f f ,  t hi s det er mi nat i on r equi r es 

a car ef ul  exami nat i on of  each case t o det er mi ne whet her  t he 

c i r cui t  cour t  wi l l  per f or m a mi ni st er i al  dut y or  a di scr et i onar y 
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act .   Fi ndor f f ,  233 Wi s.  2d at  448- 49.   The maj or i t y opi ni on 

does not  engage i n t he car ef ul  anal ysi s of  mi ni st er i al  and 

di scr et i onar y dut i es as r equi r ed by Fi ndor f f .  

¶124 Mor eover ,  t he maj or i t y opi ni on er r s i n i t s 

i nt er pr et at i on of  Fi ndor f f ,  r esul t i ng i n an appl i cat i on t hat  

chokes al l  meani ng out  of  § 808. 08( 3) .   As I  see i t ,  t o gi ve 

subsect i on ( 3)  meani ng,  t hat  i s ,  f or  i t  not  t o be super f l uous,  

i t  must  be i nt er pr et ed t o al l ow t he par t i es t o move f or  f ur t her  

pr oceedi ngs i n t he c i r cui t  cour t  when a c i r cui t  cour t  i s  not  

r equi r ed by subsect i ons ( 1)  and ( 2)  t o act  upon i t s own,  t hat  

i s ,  when an appel l at e cour t  does not  or der  or  di r ect  or  gi ve 

i nst r uct i ons about  speci f i c  act i ons ( subsect i on ( 1) )  or  a new 

t r i al  ( subsect i on ( 2) ) .  I n ot her  wor ds,  subsect i on ( 3)  i s 

t r i gger ed when t he mandat e does not  f al l  wi t hi n subsect i ons ( 1)  

or  ( 2) .   What  el se can subsect i on ( 3)  mean?   

¶125 Subsect i on ( 3)  must  be r ead har moni ousl y wi t h t he 

aut hor i t y suppl i ed t o t he c i r cui t  cour t  pur suant  t o Wi s.  St at .  

§ 808. 09.   Subsect i on ( 3)  t hus encompasses cases t hat  f al l  under  

t he t r adi t i onal  r ul e,  namel y t hat  a c i r cui t  cour t  must  compl y 

wi t h t he appel l at e cour t ' s  dec i s i on but  has t he aut hor i t y t o 

t ake f ur t her  act i on i n a case as l ong as t he act i on i s not  

i nconsi st ent  wi t h t he deci s i on of  t he appel l at e cour t .   

Subsect i on ( 3)  al l ows par t i es t o pet i t i on t he c i r cui t  cour t  t o 

t ake t hese di scr et i onar y act i ons t hat  ar e not  expl i c i t l y  

commanded by t he mandat e but  ar e not  i nconsi st ent  wi t h t he 

deci s i on.   How el se woul d t he par t i es be abl e t o i mpl ement  t he 

t r adi t i onal  r ul e embodi ed i n § 808. 09? 
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¶126 The maj or i t y opi ni on expr esses gr eat  hor r or  at  t he 

cour t  of  appeal s deci s i on i n t he i nst ant  case,  excl ai mi ng t hat  

" t he cour t  of  appeal s t ur ned Ti et swor t h I I  i nt o l i t t l e mor e t han 

an advi sor y opi ni on. "   Maj or i t y op. ,  ¶40.   Wr ong!   Ti et swor t h I I  

r emai ns t he def i ni t i ve deci s i on i n r egar ds t o t he pl ai nt i f f s '  

t or t  c l ai ms.   The ci r cui t  cour t  cannot  undo or  under mi ne t he 

i ni t i al  j udgment  and cer t ai nl y cannot  r evi ve t hose di smi ssed 

cl ai ms.   The ci r cui t  cour t ,  however ,  r et ai ns aut hor i t y,  wi t hi n 

i t s di scr et i on,  t o per mi t  t he pl ai nt i f f s t o br i ng t he cont r act  

and war r ant y r emedi es r ecogni zed by t he Ti et swor t h I I  cour t .   

Thi s i s not  a power  " ' t o set  at  naught  t he j udgment s of  t hi s 

cour t . ' "   Maj or i t y op. ,  ¶40 ( quot ed sour ce omi t t ed) .    

¶127 Under l y i ng much of  t he maj or i t y opi ni on' s 

i nt er pr et at i on of  Ti et swor t h I I  and Wi s.  St at .  § 808. 08 i s t he 

publ i c pol i cy of  f i nal i t y.   I  agr ee t hat  f i nal i t y i s i mpor t ant .   

I ndeed t he l egi s l at ur e expr essl y  embr aced f i nal i t y i n Wi s.  St at .  

§ 808. 08( 3) :   A par t y must  br i ng pr oceedi ngs under  § 808. 08( 3)  

wi t hi n one year  or  be f or ever  bar r ed.   The cour t  shoul d f ol l ow 

t he l egi s l at i ve di r ect i ve.  

¶128 I t  i s  c l ear l y  desi r abl e t hat  l i t i gat i on come t o an 

end.   But  i t  i s  al so c l ear l y desi r abl e i n t he pr esent  case t hat  

t he door s of  t he cour t house be open t o consumer s,  t he pur chaser s 

of  t he mot or cycl es at  i ssue,  who ( i n t he ver y wor ds of  t hi s 

cour t )  have val i d cont r act  and war r ant y c l ai ms t hat  have not  

been bar r ed expl i c i t l y .   The maj or i t y opi ni on shoul d not  

det er mi ne t he poi nt  of  f i nal i t y upon r emand when Wi s.  St at .  

§ 808. 08( 3)  expl i c i t l y  pr ovi des a poi nt  of  f i nal i t y:  Thi s 
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st at ut e per mi t s a par t y t o move f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t he appel l at e opi ni on wi t hi n one year .   The 

pl ai nt i f f s i n t he pr esent  case met  t hi s deadl i ne.  

¶129 Fur t her mor e,  despi t e t hi s case' s l engt hy pr ocedur al  

hi st or y,  t he pl ai nt i f f s have not  yet  had t hei r  f abl ed " day i n 

cour t . "   The pl ai nt i f f s have never  had t he oppor t uni t y t o 

pr esent  t he consumer  compl ai nt s t o a j udge or  a j ur y.    

¶130 That  t he maj or i t y opi ni on deni es t he pl ai nt i f f s t hei r  

day i n cour t  on t he mer i t s of  t hei r  c l ai ms conf l i c t s wi t h basi c 

concept s of  j ust i ce and t he cl ear  pol i cy of  moder n l aw f avor i ng 

access t o t he cour t s and adj udi cat i on of  cases on t hei r  mer i t s. 22  

¶131 Af t er  exami ni ng Ti et swor t h I I ,  t he t r adi t i onal  r ul e 

about  a c i r cui t  cour t ' s  power  af t er  an appel l at e deci s i on,   Wi s.  

St at .  § 808. 08,  and t he publ i c pol i cy of  f i nal i t y,  I  concl ude 

t hat  t he c i r cui t  cour t  has t he aut hor i t y,  pur suant  t o 

§ 808. 08( 3)  and par agr aphs 36 and 37 of  Ti et swor t h I I ,  t o r eopen 

t he pl ai nt i f f s '  case t o consi der  amendi ng t he pl eadi ngs.    

I V 

¶132 Under  Wi s.  St at .  § 802. 09( 1) ,  a par t y may seek l eave 

of  t he c i r cui t  cour t  at  any st age of  t he pr oceedi ngs,  i ncl udi ng 

af t er  j udgment ,  t o amend t he pl eadi ngs " and l eave shal l  be 

f r eel y gi ven at  any st age of  t he act i on when j ust i ce so 

r equi r es"  ( emphasi s added) . 23 

                                                 
22 See,  e. g. ,  Gaddi s v.  La Cr osse Pr oduct s,  I nc. ,  198 

Wi s.  2d 396,  407,  542 N. W. 2d 454 ( 1996) ;  Schl umpf  v.  Yel l i ck,  94 
Wi s.  2d 504,  511,  288 N. W. 2d 834 ( 1980) .  

23 Wi sconsi n St at .  § 802. 09 pr ovi des i n r el evant  par t :  
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( 1)  Amendment s.   A par t y  may amend t he par t y ' s 
pl eadi ng once as a mat t er  of  cour se at  any t i me wi t hi n 
6 mont hs af t er  t he summons and compl ai nt  ar e f i l ed or  
wi t hi n t he t i me set  i n a schedul i ng or der  under  s.  
802. 10.   Ot her wi se a par t y may amend t he pl eadi ng onl y 
by l eave of  cour t  or  by wr i t t en consent  of  t he adver se 
par t y;  and l eave shal l  be f r eel y gi ven at  any st age of  
t he act i on when j ust i ce so r equi r es.   A par t y shal l  
pl ead i n r esponse t o an amended pl eadi ng wi t hi n 45 
days af t er  ser vi ce of  t he amended pl eadi ng,  or  wi t hi n 
20 days af t er  t he ser vi ce i f  t he pr oceedi ng i s t o 
f or ecl ose or  ot her wi se enf or ce a l i en or  secur i t y 
i nt er est ,  unl ess ( a)  t he cour t  ot her wi se or der s or  ( b)  
no r esponsi ve pl eadi ng i s r equi r ed or  per mi t t ed under  
s.  802. 01( 1) .  

( 2)  Amendment s t o conf or m t o t he evi dence.   I f  i ssues 
not  r ai sed by t he pl eadi ngs ar e t r i ed by expr ess or  
i mpl i ed consent  of  t he par t i es,  t hey shal l  be t r eat ed 
i n al l  r espect s as i f  t hey had been r ai sed i n t he 
pl eadi ngs.   Such amendment  of  t he pl eadi ngs as may be 
necessar y t o cause t hem t o conf or m t o t he evi dence and 
t o r ai se t hese i ssues may be made upon mot i on of  any 
par t y at  any t i me,  even af t er  j udgment ;  but  f ai l ur e t o 
so amend does not  af f ect  t he r esul t  of  t he t r i al  of  
t hese i ssues.   I f  evi dence i s obj ect ed t o at  t he t r i al  
on t he gr ound t hat  i t  i s  not  wi t hi n t he i ssues made by 
t he pl eadi ngs,  t he cour t  may al l ow t he pl eadi ngs t o be 
amended and shal l  do so f r eel y when t he pr esent at i on 
of  t he mer i t s of  t he act i on wi l l  be subser ved t her eby 
and t he obj ect i ng par t y f ai l s  t o sat i sf y t he cour t  
t hat  t he admi ss i on of  such evi dence woul d pr ej udi ce 
such par t y i n mai nt ai ni ng t he act i on or  def ense upon 
t he mer i t s.   The cour t  may gr ant  a cont i nuance t o 
enabl e t he obj ect i ng par t y t o meet  such evi dence.  

( 3)  Rel at i on back of  amendment s.   I f  t he c l ai m 
asser t ed i n t he amended pl eadi ng ar ose of  t he 
t r ansact i on,  occur r ence,  or  event  set  f or t h or  
at t empt ed t o be set  f or t h i n t he or i gi nal  pl eadi ng,  
t he amendment  r el at es back t o t he dat e of  t he f i l i ng 
of  t he or i gi nal  pl eadi ng.   An amendment  changi ng t he 
par t y agai nst  whom a cl ai m i s asser t ed r el at es back i f  
t he f or egoi ng pr ovi s i on i s sat i sf i ed and,  wi t hi n t he 
per i od pr ovi ded by l aw f or  commenci ng t he act i on 
agai nst  such par t y,  t he par t y t o be br ought  i n by 
amendment  has r ecei ved such not i ce of  t he i nst i t ut i on 
of  t he act i on t hat  he or  she wi l l  not  be pr ej udi ced i n 
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¶133 Because t he maj or i t y opi ni on concl udes t hat  t he 

c i r cui t  cour t  di d not  have aut hor i t y t o r eopen t he case f or  

pur poses of  amendment  of  t he compl ai nt ,  i t s  di scussi on of  Wi s.  

St at .  § 802. 09 i s unnecessar y and i r r el evant .   

 ¶134 Because I  concl ude t hat  t he c i r cui t  cour t  has power  

under  Ti et swor t h I I  and Wi s.  St at .  § 808. 08( 3)  t o r eopen t he 

case,  I  r each t he quest i on of  t he c i r cui t  cour t ' s  power  under  

Wi s.  St at .  § 802. 09( 1)  t o gr ant  t he pl ai nt i f f s l eave t o amend 

t hei r  compl ai nt .   

 ¶135 I n Mach v.  Al l i son,  2003 WI  App 11,  259 Wi s.  2d 686,  

656 N. W. 2d 766,  t he cour t  of  appeal s concl uded t hat  t he wor ds 

" at  any st age of  t he act i on"  i n t he pr esent  st at ut e mean exact l y  

what  t hey say,  havi ng r et ai ned t he pr evi ous st at ut e' s 

appl i cat i on t o amendment s " bef or e or  af t er  j udgment . "   Mach,  259 

Wi s.  2d 686,  ¶23.   Mach hel d t hat  " t he st at ement  .  .  .  t hat  a 

t r i al  cour t  may gr ant  a mot i on t o amend,  ei t her  bef or e or  af t er  

j udgment ,  i s  st i l l  a cor r ect  st at ement  of  t he 

l aw.  .  .  .  [ W] het her  t he amendment  i s bef or e or  af t er  j udgment  

does have a bear i ng on what  j ust i ce r equi r es. "   Mach,  259 

Wi s.  2d 686,  ¶24.   Accor di ng t o Mach,  t he t i mi ng of  t he mot i on 

and t he r eason f or  not  br i ngi ng i t  sooner  ar e r el evant  f act or s 

f or  a c i r cui t  cour t  t o consi der  i n det er mi ni ng what  j ust i ce 

r equi r es.  

                                                                                                                                                             
mai nt ai ni ng a def ense on t he mer i t s,  and knew or  
shoul d have known t hat ,  but  f or  a mi st ake concer ni ng 
t he i dent i t y of  t he pr oper  par t y,  t he act i on woul d 
have been br ought  agai nst  such par t y.  
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¶136 Because t he ci r cui t  cour t  di d not  exer ci se i t s  

di scr et i on under  Wi s.  St at .  § 809. 02 i n t he pr esent  case,  I  

woul d r emand t he cause t o t he c i r cui t  cour t  t o exer ci se i t s 

di scr et i on.   I  di sagr ee wi t h t he cour t  of  appeal s,  whi ch 

per mi t t ed t he amendment  of  t he pl eadi ng as a mat t er  of  l aw.   The 

st at ut e commi t s t he deci s i on whet her  t o al l ow amendment  t o t he 

c i r cui t  cour t ' s  di scr et i on.    

¶137 I  woul d r emand t he cause t o t he c i r cui t  cour t  t o appl y 

Mach i n exer ci s i ng i t s di scr et i on.     

¶138 For  t he r easons set  f or t h,  I  concl ude t hat  t he ci r cui t  

cour t  and maj or i t y opi ni on have er r ed as a mat t er  of  l aw i n 

decl ar i ng t hat  t he c i r cui t  cour t  i n t he pr esent  case does not  

have power  t o r eopen t he case f or  amendment  of  t he pl eadi ngs.   I  

t her ef or e di ssent .  

¶139 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on.  
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